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l, the undersigned

PHILLIPS RUDOLF BOTHA

do hereby make oath and state

I am an adult male businessman with full legal capacity, currently residing at

32A Ferrox Street, Dana Bay, Mossel Bay.

The facts deposed to in this affidavit are true and correct and save where the

context indicates othenvise, within my personal knowledge.

where I make allegations of a legal nature, I do so on the advice of my legal

representatives, which advice I accept but without waiving any legal

professional privilege thereto.

THE PURPOSE OF THIS AFFIDAVIT

The provisional order made on 31 August 2022 (the "provisional order") called

on interested persons to show cause why the provisional order should not be

made final. I am such a person. My request is that the provisional order be
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discharged and the purpose of this affidavit is to state my reasons for asking

this

5. I refer to the provisional relief granted to the liquidators as the "provisional relief"

For the sake of good order, and for the effective prosecution of my opposition

to the provisional order and relief, I also ask that I be allowed to intervene in this

matter and be joined as a respondent.

I also seek costs on a punitive scale against the applicants, who I will refer to

as the "liquidators" in this affidavit.

Such an order is warranted considering the factual matrix within and on which

they approached this Honourable court for the provisional rerief.

They withheld material facts from this Honourable Court. These facts pertain to

pending disputes between the liquidators and me in this Honourable Court

under case number 374112022 (the "action"). lf these facts were made known

to this Honourable Court when the provisional relief was sought, it would not

have been granted.

7

B

I

10 The actions of the liquidators in seeking the provisional relief without disclosing

the disputes between us to this Honourable Court is opportunistic. lt is an abuse

of the processes relating to ex parte relief.
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11 The withholding of these material facts therefore also forms one of the grounds

on which I seek the discharge of the provisional order.

12. ln summary, the purpose of this affidavit is therefore to show why:

12.1 My intervention in the matter should be allowed and I be joined to the

proceedings as a respondent.

12.2. The provisional order should be discharged

12.3. The costs of my opposition of the provisional order be paid by the

liquidators de bonis propriis and on the attorney and own client scale,

jointly and severally the one paying the others to be absolved,

alternatively that my costs be costs in the liquidation of MTl, on the

attorney and own client scale.

SENCE OF THE TTER

I am a member of the public that mandated Mirror Trading lnternational (Pty)

Limited ("MTl") to trade with my Bitcoins ("BTc") and for this purpose I invested

and deposited my BTC with it. Where I make reference to the investments I

made with MTI I refer to such investments, or to myself as an investor, within

this context.

The terminology associated with the manner in which I invested my BTC with

MTI is dealt with in the founding affidavit. I am not going to respond to each and

THE ES
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15

16

17

every allegation pertaining to this process, and the legal consequences of it, in

this affidavit. I will do so when the disputes between the liquidators and me are

adjudicated at trail, as it should be. These issues cannot be dealt with on

affidavit.

ln essence, and for purposes of the matter at hand, I deposited my BTC with

MTI in various wallets from time to time and from time to time withdrew BTC

from the wallets I held with MTl.

On 13 April2022 the liquidators issued the action against me. I understand, on

the advice of my legal representatives, that the liquidators' claims are based on

the provisions of the lnsolvency Act 24 of 1936 (the "lnsolvency Act"). These

provisions are the very provisions the provisional order deals with and relating

to what the liquidators say were dispositions of the property of MTl. I annex the

summons in the action (excluding annexures) as annexure "PRB1".

I am defending the action and the liquidators are aware of my defences. I also

made a conditional counterclaim against the liquidators. My defences, and

conditional counterclaim, were known to the liquidators since 11 August 2022.

This is when I delivered my special plea, plea and counterclaim (my "plea") to

the address they nominated for service thereof. My plea (including annexures)

is annexure "PRB2".

18. The liquidators delivered a replication to my special plea and plea, and a plea

to my counterclaim on 24 August 2022 and it is "PRB3" (the "liquidators'

replication")
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19' I delivered a replication to the liquidators' plea to my counterclaim on T

September 2022 and it is "PRB4" (my,,replication,').

20

21

No party has delivered any further pleadings in the action and the pleadings are

deemed to be closed. The liquidators have not taken any further steps in the

action since delivery of my replication.

The founding affidavit on which the provisional relief was granted was deposed

to on 17 August 2022 and thus after my plea was delivered. The defences and

nature of my conditional counterclaim was by then known to the liquidators.

As I will succinctly illustrate in this affidavit, the liquidators approached this

Honourable Court for provisional relief that was premised on the same disputes

as existed between us when their application was launched, and continues to

exist between us. They also sought relief that pre-empted and absolved them,

and was aimed at preventing me, from properly ventilating these pre-existing

disputes between us at trial.

It may be that there are other actions already instituted by the liquidators against

parties in a similar position as me. Whether they know what the liquidators are

attempting to achieve is not known to me. lf there are such actions pending and

the liquidators intend to persist with this matter, they are invited to disclose this,

which they should have done when they sought the provisional relief on an ex

parte basis.

22

23
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24. I also pause to mention that the provisional order and the premise on which it

was sought (i.e. the content of the founding affidavit) came to my attention in

passing. My attorneys, specifically Mr. Claassen, in passing came across media

reports referencing the provisional order. One of these reports is annexure

..PR85".

25 Mr. Claassen investigated the matter through the public records available to

him, mostly information on the internet. He also asked my correspondent

attorneys whether they knew anything about this matter. They did not.

Eventually Mr. Claassen noted the documents were uploaded on the website

referenced in the provisional order and he then engaged with me on it.

26 Mr. Claassen's confirmatory affidavit will be filed with this affidavit, or as soon

as reasonably possible thereafter.

27 The liquidators had an obligation to send the provisional order by email to those

that may have an interest in it, and of which the liquidators had an email address

available. The liquidators have my email address, and that of Mr. Claassen. lt

is glaringly obvious that I have an interest in the matter. I considered my records

and there was no such email. Mr. claassen also received none, nor any

indication from the liquidators of their intentions, and his confirmatory affidavit

also confirms this.

28. My opposition of the provisional relief is premised on



28.1

B

The liquidators' failure to disclose facts that were material to the relief

they sought.

28.2 The issues the provisional relief seeks to address form the subject of

pending disputes between the liquidators and l.

28.3' lf the provisional relief is made final it will adversely affect my rights to

ventilate the disputes between the liquidators and I at trail, and also the

other rights I may have in terms of the lnsolvency Laws.

29. I deal with each of these grounds in turn below

FAILURE TO DISCLOSE MATERIAL FACTS

30. The provisional relief is premised on the fact that any BTC deposited by me, or

any other investors of MTl, is the property of MTl, or that MTI had an interest in

the BTC that could be disposed of in terms of the lnsolvency Act.

31. I expressly placed this in dispute on the grounds as set out in my special plea

32 This is a dispute that cannot be ventilated on affidavit as it involves complex

factual questions pertaining to my intention and that of MTI when my BTC was

deposited with MTl.

I can state that at no point during my engagement with MTI was my intention to

transfer the rights, title and interests in and to the BTC owned by me, to MTl. I

33
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deposited my BTC with MTI for the purposes of MTI to trade with my BTC on

my behalf in terms of the mandate I understood I gave them.

34 The extent of the mandate I had given MTr appears from the terms and

conditions I accepted when registering on the trading platform MTI made

available to me, and the public; and this is fully dealt with in my special plea.

Those terms comprise a SO-page document and is annexure "p1" to my plea. lt

differs to the 29-page document attached as annexure "FA5" to the founding

affidavit.

35 ln the action the liquidators say they have no knowledge about the mandate

agreement between MTI and L ln paragraph 4 of the liquidators'replication they

plead:

4. Ad paraqraplr4 thereef:

4.1 The plaintiffs admit that the document attached to the defendanfs

plea and marked Annexure 'P1", is a document titled "Terms and

Conditians of Agreement between Mirror Tnding lnternational (W)

Ltd ('MTf') and its members".

4,2. The plaintifis have no knowledge of any agreement conefuded

between the defendant and MTI on the terms and conditiorp as

stipulated in Annexure "P1", and consequently deny each and every

further allegation contained in this paragraph.

36. ln the founding affidavit the liquidators say the following about annexure "FAS"



10

37

38

39.

45. MTI itself professed as such in an electronic document uploaded to the

official MTI website, which was ostensibly intended by the MTI protagonists

t0 regulate the contractual relationship between MTI and its lnvestors. A

copy of this document is annexed hereto, marked as annexure FA5 ('.the

MTIAgreement")"

ln my mind an agreement was concluded between me and MTI on the terms as

stipulated in annexure "Pl" to my plea. The liquidators cannot speak to the

intention of MTI when this happened. They also apparently cannot speak to the

intention of MTI with regards to annexure "FAs" to the founding affidavit. I

maintain that annexure "P1" regulated my contractual relationship with MTl.

lnsofar as the liquidators rely on or refer to annexure "FA5", it raises a factual

dispute which can only be resolved at trial.

The liquidators can therefore clearly not speak to the elements of the real

agreement between MTI and I when I deposited my BTC with MTl. As stated, I

never intended for the rights, title and interest in my BTC to be transferred to

MTl, and from the terms of annexure "Pl" it is apparentthat MTI also did not

have the intention to take transfer thereof.

lf this is so, my BTC never formed the property of MTI and MTI cannot dispose

of property not owned by it.

I also deny that the agreement between MTI and I was unlawful and for this

reason void. However, as an alternative and if found that the agreement was

i *,--"
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unlawful, fraudulent and void, I also say that there could then not have been any

real agreement between MTI and I whereby the rights, title and interest in and

to my BTC was transferred to MTl, as such a transfer would then be unravelled

in any event. This would then also mean that my BTC never became the

property of MTl.

It is also reasonable to conclude that the outcome of the dispute of ownership

in and to my BTC would also determine the position of any other persons that

engaged with MTl, or at least some of them. lf this is so, not all of the BTC

deposited with MTI would have formed its property, but would remain the

property of the respective investors.

The practical effect of this would be that the liquidators would then also have no

rights to claim gains from any of the investors, as it would then be for the

investors between themselves to resolve these issues.

ln essence, I have put the liquidators to the proof that the BTC to which their

claims against me relate formed the property of MTl, or that MTI had some other

protectable interest in and to these BTC. The liquidators knew I placed this very

specific issue in dispute, and notwithstanding this knowledge approached this

Honourable Court without disclosing this material fact to it.

The liquidators'view on the defences I raised in the action is irrelevant. The only

reasonable conclusion that can be made is that the liquidators withheld the fact

that I have placed much of that which they relied on in their application in
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dispute, because they knew it would influence this Honourable Court's decision

on the provisional relief they sought.

THE DISPUTES REMAIN L/S PE|/DF^,/S

The provisional order deals with disputes between the liquidators and I that were

pending at the time their application was filed, and the provisional order made.

They remain so pending.

46. I refer in this regard to that which is said in paragraphs 31 to 44 above

45

47

48

lf I knew about the liquidators' intentions, I have would have raised this defence

against the relief they sought. I raise it now in opposition to the final relief the

liquidators seek.

THE EFFECT N MY RIGHTS

Paragraph 2.1 of the provisional relief completely does away with the liquidators

obligation to prove that the BTC to which their claims relate in the action was

the property of MTl. This will severely prejudice my rights to properly ventilate

this dispute at trail.

49 I reiterate that this is not a dispute that can be resolved on affidavit as it speaks

to the subjective state of minds of those that then acted for MTI and me. This is

something the liquidators cannot speak to and this is the reason it needs to be

resolved at trial
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Also, the voidness of the agreements is premised on one-sided and untested

factual and legal conclusions made by the liquidators. I cannot and will not

respond fully to these conclusions in this affidavit. There is no need for me to do

so as these issues also remain the object of a pending dispute between me and

the liquidators.

I do not dispute that I made some gains from my engagements with MTl. For

this reason I am apparently classified as a "Class 3" investor in terms of the

provisional order.

I will have a claim against MTI if my defences in the action fail. My claim will be

for return of, or payment in relation to, my BTC I initially invested with MTl. The

liquidators' view in the action is that my claim arose prior to liquidation. This is

so as they raised my failure to notify them of my intention to institute my

conditional claim against MTI as stipulated in terms of section 359 of the

Companies Act, 1973. They raise this as a special plea to my conditional

counterclaim.

The provisional order now in essence precludes me from pursuing my

conditional counterclaim against the liquidators, or to lodge a conditional claim

in the estate of MTl. I must apparently first concede to the liquidators' claims

against me in the action, which I will not do, before I can make any claims

against MTl.

I have the right to position any claims I may have (or that may arise in my favour

in future) to protect my interests, This includes ensuring that I take the

54
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56

57

necessary steps to ensure I am not faced with a defence of prescription if the

main defences I raised in the action are not accepted, and I only then make my

claims against MTI in whatever form. I say this for illustration purposes of the

adverse effect the provisional order will have against me and in so doing I do

not admit any part of the claims the liquidators made against me, or what they

plead in response to my conditional counterclaim.

I am also seriously concerned that the interpretation of the provisional relief may

lean itself towards sanctioning the claims the liquidators made against me,

irrespective of the other defences pertaining to the relevant sections of the

lnsolvency Act I have raised.

I noted that the relief as sought in the notice of motion in paragraph 3.4.3.2.1

and 3.4,3.2.2was for example amended in the provisional order. Whereas the

relief was sought on the premise that the jurisdictional requirements of sections

26,29 and 30 of the lnsolvency Act should be met, the relief as granted opens

itself to a much wider interpretation as it only qualifies the sanctioning of these

claims to be "where circumstances permit".

I do not know what the reasons for these amendments were, but I certainly do

not feel comfortable with either construction. The provisional order appears to

absolve the liquidators from proving that the requirements of the lnsolvency

Laws in relation to dispositions have been met. This direction was given in a

factual vacuum, or at least on uncontested and untested factual and legal

conclusions.
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58. lf there is any uncertainty regarding the interpretation of the provisional order it

will also prejudice me, as I will then need to deal with a further dispute with the

liquidators regarding its interpretation. This may also affect the defences I have

raised and that are available to me in terms of the lnsolvency Laws.

59 ln essence the provisional order on face value absolves the liquidators from

properly performing their duties. They must assess each claim in favour of and

against MTI on its own merits. ln doing so they must deal with them in terms of

the procedures available to them. They must also accept responsibility for the

decisions they make on each of them. They cannot take short cuts by seeking

relief that will do away with my rights, and of the other investors, especially so

behind my back.

60 The liquidators say they sought this Honourable Court's directions in terms of

section 387(3) of the Companies Act, 1973.1 deny this. what they sought was

orders dealing with the rights and liabilities of parties that concluded

transactions with MTI prior to its liquidation, and this is what the provisional order

deals with. This falls outside of the jurisdiction that section 387(3) confers.

MY INTEREST I N THE MATTER

61. For the reasons stated in this affidavit I am an interested person in this matter.

I have shown that the liquidators withheld material facts relating to pending

disputes between them and me from this Honourable Court, and that the

62
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provisional order will have a prejudicial effect on the further prosecution of my

defences in these disputes.

63 Moreover, certain other issues mentioned in the founding affidavit are additional

cause for concern, I refer to some of these issues below. As already mentioned,

I do not answer all allegations as they should be ventilated at trial. lnsofar as I

do not answer any specific allegation or insofar as any allegation in the founding

affidavit is inconsistent with what is stated herein, such allegation is denied.

AD PARAGRAPHS 23TO 27 AND 94 TO 95

Many investors were subpoenaed and gave evidence at an enquiry in terms of

section 417 read with section 418 of the Companies Act, ig73 before

Commissioner PW Engelbrecht, and not before retired Judge Fabricius. lt

appears that their evidence was not even considered for purposes of this

application.

AD PARAGRAPH 124

65 The liquidators raise the issue of when the claims of investors should be

quantified i.e., on date of investment or date of concursus. ln the liquidator's

own memorandum they refer to the contention that if the increase in value of

investors' BTC is attributed to the nature of BTC and not the alleged Ponzi

scheme, the investors should benefit from the increase and their claims

calculated at the date of concursus
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66 Notwithstanding this view, the liquidators do not meaningfully deal with the fact

that the increase is in truth attributed to the nature of BTC, and not something

else

They further argue that investors should not benefit from the increase in the

value of their BTC because they should not benefit from an alleged illegal

scheme. lnstead, they argue that any increase should form part of the "pooled

funds". Yet in such an instance MTI and investors will benefit in the increase,

but to the detriment of certain other investors. This will not amount to equal

treatment of investors because investors invested at different times and their

lost BTC (or lost gains therein) are in truth attributed to the nature of BTC.

FINAL REMA S AND COSTS

67.

68

69

70

I place the motive of the liquidators into question. There can be no acceptable

explanation why they sought the relief they sought behind my back, and behind

the back of others in my position.

They failed to disclose material facts to this Honourable Court and abused the

ex parte process, and the provisions of the Companies Act, 1973; not to obtain

directions as they say, but to absolve them from properly performing their duties.

ln these circumstances a costs order against them personally is warranted, and

on the attorney and own client scale. I seek such an order as a token of this

Honourable Court's disapproval of how they conducted themselves in this

matter
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71. I pray for the orders stated in paragrap h 12 of this affidavit

a

DEPONENT

I certify that the above signature is the true signature of the deponent and that the

deponent acknowledged that he knows and understands the contents of this affidavit,

signed and sworn to before me

ay of OCTOBER 2022 in acco

at my office at &tfi$J€:L ffAY on this

rdance with the provisions of Regulation No

1258 dated 21 July 1972, as amended

COMMI IONER OF OATHS

VAN NITKERI( $'TEYN
COhtrdlSSlONtR Ot ()ATF6
PfIA( TISINC ATTOfrNEY S.A.

IO CHURCH STRTET
MOSSET BAY

which was

26+\ d



ffiffipY
"PBR1"

COMBINED.$UMIVlONS
,: 1..'i ' : " :

I

tN THE,H|GH COURT OF SOUTH AFRTCA

WESTEiRN CAPE DIVISIQN,iCAPE TOWN
i '" "' "

Case number:

ln the matter behryeen:

ADRIAAN WILLEM VAN ROOYEN FIRST PLAINTI

HERMAN BESTER N.O. SECOND PLAINTIFF

GHRISTOPHER JAMES ROOS N,O THIRD PLAINTIFF

JACOLIEN FRIEDA BARNARD N.O FOURTH PLAINTIFF

DEIDRE BASSON N.O FIFTH PLAINTIFF

CHAVONNE$ BADENHORST ST CLAIR COOPER N.O. SIXTH PLAINTIFF

and

PHILLIPIS RUDOLPH BOTHA DEFENDANT

"r---) -] I tl
--"it-"f J I"' )f / {_+-'t
tft

To the sheriff or his/her deputy:

INFORM:

PHILLIPIS RUDOLPH BOTFIA, a major businessman, with residence address

situated at at I $hawu Street, Outeniquasbosclr Wildtife Village, Mossel Bay, Western

Cape Frovince,
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(herein after called the defendant)

TI.{A,T

ADRIAAN WILLEM VAN ROOYEN hl.O., an adult male insolvency practicioner,

practicing as such at lnvestrust, situated at 64 Stetla Street, Brooklyn, Pretoria,

Gauteng Province,

(hereinafter called the flrst plaintiff)

and

HERMAN BESTER N.0., an adult male insolvency practicioner, practising as such at

Tygerberg Truslees, situated at 1st Floor, Cascase Terraces, Waterfront Road, Tyger

Waterfront, Tyger Valley, Western Cape Province,

{hereinafter called the second plaintiff)

and

CI{RISTOPHER JAMES ROOS N.0., an adult male insolvency practicioner,

practising as such at $ebenza Trust. Unit 24, 43 Estcourt Avenue, Wierdapark,

Centurion, Gauteng Province,

(hereinafter called the third plaintiff)

and

JACOLIEN FRIEDA BARNARD N.O., an adult female insolvency practicioner,

practising as such at Barn Trustees,310 Soutpansberg R.oad, Rietondale, Pretoria,

Gauteng,

(hereinafter called the fourth plaintifi)
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and

DETDRE BASSON N.O., an adult female insolvency practicioner, practising as such

at Tshwane Trust company, 1207 cobham Road, Queenswood, pretoria, Gauteng

Frovince,

(hereinafter called tlre fifth plaintiff)

and

CHAVONNES BADENHORST ST CLAIR COOPER N.O., an adult male insolvency

practicioner, practising as such at Ccoper Tnust, situated at 1st Floor, West Wing

chambers, Norlhridge Mall, Kenneth Kaunda Road, Bloemfontein, Free state

Provrnce,

{hereinafter calied the sixth ptaintiff)

hereby institute action against the DEFENDANT in which action the PLAINTIFFS

claim the relief on the grourrds set out in the particulars annexed hereto.

INFORM the defendant further that if the defendant disputes the claim and wishes to

defend the aclion, the defendant rnust *

(i) within 30 (THIRTY) CALENDER days of date of the service upon the

defendant of this summons, file with the Registrar of this court at Keenom

St, CBD, Gape Town, 8000, notice of the defendant's intention to defend
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and serye a copy thereof on the attorneys of the plaintiffs, which notice shall

give arr address not being a pcsf office box or poste restante referred to in

rule 13(3) for the service upon the defendant of all notices and documents

in the aciion;

(ii) Thereafter and within TWENTY (20) days after filing and serving a notice of

intention to defend as aforesaid, file with the Registrar and serve upon the

plaintiffs a Plea, Exception, Notice to strlke out, with or without a Counter-

clbim.

INFORM the defendant further that if the defendant fails to file and serue notice as

aforesaid, Judgement as claimed, may be given against the defendant without further

noiice to the defendant, or if, having filed and served such notice, the defendant fails

to plead, except, make application to str:ike out or counterclaim, Judgement may be

given against the defendant.

AND immediately thereafter serve on the defendant a copy of this summons and return

the same to the Registrar of the above Honourable court with whatsoever you have

done thereupon.

SIGNED TOWN day of April2022

'ilOF TH
:-::':-,r j f.i i
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t CIM, RABIE, HEIJSTEK & FAUL INC

ATTORNEYS FOR PLA]NTI FFS

DEI-MONDO OFFICE PARK

169 GARSFONTEIN ROAD

ASHLEA GARDENS, PRETORIA

GAUTENG

TEL: (012) 786-0954

EMAI L: susan @srhfi n g. co.za; karike@srlrfi nc.co.za

REF: MTl2U0038/S STRYDOIvI

CiO V#ERKSMANS ATTORNEYS

LEVEL 1

NO. 5 SILO SQUARE

V&A WATERFRONT

CAPE TOWN

WESTERN CAPE

8001

TEL: {021) 405 5100

EMAI L: bolivier@werl1sma.ns. coF

REF:
Jt' ij.-I;i l,'ii-',2.1 J Ji ; lrrir'



PARTICULARS OF CLAIM

PLA!l,rTrFFS

1

1.1

1.2

1,3

1.4

The first plaintiff is ADRIAAN WILLEM VAN ROOYEN N.().,

an adult maie insolvency practitioner, practicing as sr:ch at

lnvestrust, situated at 64 Stella Street, Brooklyn, Pretoria,

Gauteng.

The second plaintiff is HERMAN BESTER N.O., an adult male

insolvency practitianer, practicing as such at Tygerberg

Trustees, situaied at 1*t Floor, Cascade Terraces, Waterfront

Road, Tyger Waterfrortt, Tyger Valley, Western Cape.

The third plaintifl is CHRISTOPHER JAME$ ROOS N.O., an

adult nrale insolvency practitioner, practicing as such at

Sebenza Trust, Unit 2A, 43 Estcourt Avenue, Wierdapark,

Centurion, Gauteng.

The fourth plaintifi is JACOLIEN FRIEDA BARNARD, N.O.,

an aduit feniale insolveney practiiioner, practicing as such at
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2

1.5

1.6.

Barn Trustees, 310 $outpansberg Road, Rletondale, Pretoria,

Gauteng.

The fifth plaintiff is DEIDRE BASSON N.O., an adult female

insolvency practitioner, practicing as such at Tshwane Trust

Company, 1207 Cobharn Road, Queenswood, Pretoria,

Gauteng.

The sixth plaintiff is GHAVONNES BADENHORST ST CLAIR

COOPER N.O., an adult nrale insolvency practitioner,

practicing as such at Cooper Trust, situated at 1ut Floor, West

Wing Chambers, Northridge Mall, Kenneth Kaunda Road,

Bioemfontein, Free State.

The plaintiffs act herein in their official capacitles as the duiy

appointed jaint iiquidators of Mirror Trading lnternational (Fty)

Ltd (in liquidation) ("MTl").

A copy of the certificats of appointnrent of the plaintiffs as

liquidators is attached rnarked Annexure "MTl*1".

t1



3

DEFENDANT

3 The defendant is PHILLIPS RUDOLPH BOTHA, an adult male

businessman of B Shawu Street, Cuteniquasbosch Wildlife Village,

Mossel Bay, Western Cape

MTI's LIQUIDATION

4. Frior to MTI's liqr:idation, MTI

4.1. Commenced business on 3CI April 2019,

+.t Held itself out to the public as being an internet based crypto-

currencli club where deposited crypto-currency bitcoin of its

members or investors would grow through forex trading by

registered and regulated brokers;

4,3. Accepted deposits of bitcoin from members of the general

pubiic;

4.4 Carried on business unlawfully and in contravention of section

7(1) of the Financial Advisory and lntermediary Services Act,

37 of 2002 ("the FAIS Act");

Acted as a so-called *ver-Tlre-Counter derivative provlder, as

defined by Regulation 2 of the Financial Markets Act, 19 of

2012 ("the FMA"), read with section 68 of the FMA, without

4^5
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4.6.

4"7.

4.8

4.9,

4.1D

being authorised io do sn and in contravention of these

provisions;

Provided, as part of its business, a financial product, financiai

service or market infraslructr-rre in contravention of the

provisions of sectiorr 111 of the Financial Sector Regulation

Act, 9 of 2017 ("the FSR Act");

Conducted a collective investment scheme as defined in

section 1 of the Collective lnvestment Schemes Control Act,

45 of 2002, ("CISCA'J without being registered as a manager

or being an ar-lthorised agent or being exenrpted from the

provisions of CISCA, as provided for in section 5 therein:

Directly or indirectiy pronroted, knowingly joined andlor

entered into and participated in fraudulent financial

transactions, as described in section 42(4) of the Consumer

Prntection Act, 68 of 2S08, ("e PA');

Directly promoted and conducted a pyramid schen"le as

described in section 43(2Xb), read with section 43(4) of the

CPA; and

Had an underiying business model vylrich was designed and

implemented to perpeirate theft and fraud on members of the

public by enticing them to invest in an unlawful Ponzi-type



investment schenre, with the fraudulent intent to convince

members of the public to transfer their right, title and interest,

alternatively their effective control over their right, title and

interest in their bitcoin, to MTI and to ultimately enable the

directing minds of MTl, including its directors and the

management and nrarketing team, to misappropriate these

assets for iheir personal gain.

On 23 Decenrber 2AZA Anton Fred Melchior Lee presented his

application to ihe High Court of South Africa, {Western Cape Division,

Cape Town) for an order to liquidate MTl.

MTI was provisionally wcund-up by order of the High Courl of South

Africa, Western Cape Division, on 29 December 2020 and the

provisional winding-up orcier was canfirmed on 30 June TAn "

Copies of the provisional and fiiral liquidation orders are attached heneto

marked annexures "MTl-z" and "MTl-3" respectively.

ln terms of section 348 of the Companies Act,61 of 1973 {"the

Companies Act, 1973.), the deemed date of commencement of

liquidation af MTI is 23 Decerrrber ?020 ("the date of liquidation")"

g. At all relevant times referred to hereinafter and to date hereof:

q

0
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9.1. The liabilities of MTI exceeded its assets; and
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0,2 MTI was unable to pay iis debts and has at all tinres since been

unal:le to pay its debts as contemplated in section 339, as read

with section 340 of the Companies Act, 1973.

DISPOS TIONS MADF BY MTI TO THE DEFENDANT

The defendant, from time to time, deposited bitcoin with MTI in the

various accounts he held with MTl. ln so doing, the defendant deposited

the total sum of 70.374943'1 3 bitcoin in MTl, the tstal value of which was,

calculated at the prevailing value af hitcoin at the time when each deposit

was nrade by the defendant, in the arnount of R9,671,896.62.

11 Fron'r the bitcoin it received from its investors, MTl, fr"om time to time,

transferred the totai sunr of 9S.18576688 bitcoin to the defendant, the

total value of which wa$, calculated at the prevailing rate for bitcoin at

the time when the transfers were made, in the amount of

R18,695,736.22.

12 The difference by whichi the bitcoin transferred to the defendant

exceeded the anrount of bitcoin deposited by the defendant, is in the

amount of 28.81082375 bitcoin, with the difference in value of the bitcoin

deposited and the value of bitcoin transferred being in the anrount of

R9,023,839.60 ("the additional bitcoin").

From the bitcoin transferred to the defendant by MTI as pleaded abcve,

55,18576688 bitcoin, wittr a value of R12,248,816.10 calculated at tlre

IJ
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prevailing rate for bitcoin at the tirne of each transfer, were transferred to

the defendant within 6 (six) months fram the date of liquidation of MTI

iJser Statenrents in respect of each of the accounts held by the

deferrdant with MTI reflecting the date, the inward reference number, the

amount of bitcoin and the value thereof which had been deposited by the

defendant and tlre date, transaction nur-nber, transaciion description and

the amount and value of bitcoin transferred by ft/Tl to the defendant are

attached hereto as Annexure "MTl-4.1" to "MTl-4.10",

Every transfer of bitcoin from MTI to the defendant constitutes a

"disposition" of the property of MTl, as contemplated in section 2 of the

lnsolvency Act,24 of 1936 ("the lnsolvency Act').

16. Claim 1 - Section 26 of the lnsolvency Act;

16"1 The transfers of the additional bitcoin to the defendant were

not made for value, as contemplated in section 2S of the

lnsolvency Act, in that:

1 6.1 .1 MTI was not liable to dispose of any bitcoin to the

defendant in excess of the bitcoin the defendant

had deposited with MTI;

ln disposing of bitcoin in excess of the amount of

bitcoln the defendant deposited with MTl, MTI

i

16.1.2.
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made dispositions of the additional bitcoin without

receivirrg value therefor;

1 6.1 .3 Each of the dispositions of the additional bitcoin

made by MTI to the defendant were made less

than two years before the liquidation of MTI; and

16.1.4 At the time when MTI made such dispositions to

the defendant, its liabilities already exceeded its

assets, and the disposition of such additional

bitcoin to the defendant lncreased the extent by

which MTI's liabilities already exceeded its assets.

16.2. Each of the dispositions made by MTI to the defendant of the additional

bitcoin, as pleaded above, is therefore liable to be set aside in terms of

section 26(1), read with section 32(3) of the lnsolvency Act.

16.3. Consequent upon those dispositions being set aside, the plaintiffs are

entitled to an order against ihe defendant that the defendant be directed

to return the additionat bitcoin the defendant received to the plaintiffs or

in default thereof, to pay to the plaintiffs the value of such bitcoin as at

the date of disposition or on the date on which the dispositions are set

aside, whichever value is higher.

17. Claim 2 - Section 29 of the lnsolvencv Act
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17.1 Each transfer of bitcoin to the defendant, to the extent which such

disposition$ were made less than 6 (six) months before the

liquidation of MTl, constitutes a voidabre preference of the

defendant by MTl, as ccntemplated in section zg of the

lnsolvency Act, in that:

Each of the dispositions made by MTI of its bitcoin to

the defendani had the effect of preferring the

defendant over the remaining creditors of MTI; and

17.1.2 lmmediately after each disposition of bitcoin was rnade

by MTI to the defendarrt, the liabilities of MTI exceeded

its assets.

17.2. Each of the dispositions made by MTI to the defendant within 6 (six)

nronths from the date of liquidation of MTI is therefore liable to be set

aside in terms of section 29, read with section 32(3) of the lnsolvency

Act.

17,3. Consequent upon those dispositions being set aside, the plaintiffs are

entitled to an order against the defendant that the defendant be directed

to return the bitcoin the defendant received within 6 (six) months before

the liquidation of MTI to the plaintiffs or in default thereof, to pay to the

plaintiffs the value of such bitcoin as at the date of disposition or on the

date on which the dispositions are set aside, whichever value is higher.

17.1.1
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I(J aims 1 above - lo

At all relevani times when the dispositions were

made by MTI to the defendant, the liabilities of MTI

exceeded its assets:

Each of the dispositions made by MTI was made

with the intention to prefer the defendant as a

purported creditor over the remaining creditors of

it4Tl, since [';lTl was aware that:

18.1.2.1 The disposltions were made from MT['s

bitcoin received by it from investors in

the carrying on of the unlawful business

of ltlTl;

18.1.2.2. Through effecting the dispositions to the

defendant, MTI became unable to

lnsolvencv Act:

18.1 ln the alternative to the plaintiffs' first and second claims, the

plaintifls plead that each of the dispositions made by MTI to the

defendant as pleaded above constitutes an undue preference

of the defendant as contemplated in section 30 of the

lnsolvency Aci in that:

1 8.1 .1

18.1.2
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18.s

pefornr its obligations towards

investors; and

18.1.2.3 The dispositions made to the defendant

had the effect of preferring the

defendant over the remaining creditors

of MTI;

18.1,3 MTI intended, through such dispositions being

made to the defendant, to defraud the creditors of

MTI andior to prefer the defendant over other

creditors of fuiTl; and

18.1.4 The dispositions made by MTI to the defendant had

the effect of unduly preferring the defendant over

the other creditors of lr4Tl.

Each of the dispositions made by MTI to the defendant is

therefore liable to be set aside in terms of section 30, read with

section 32(3) of the insoiver-lcy Act,

Consequent upon those dispositions being set aside, the

piaintiffs are entitled to an order against the defendant that the

defendant be directed to return the bitcoin the defendant

received from MTI to the plaintiffs or in default thereof, to pay

to the plainiiffs the value of such bitcoin as at the date of
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disposition or on the date on which the dispositions are set

aside, whichever value ls higher.

WHEREFORE the plaintiffs claim

1 . lr1 respect of Claim 1:

That each of the dispositions made by MTI to the defendant of

additional bitcoin, being the amount by which bitcoin transferred

by fu4Tt to the defendant exceeds the amount of bitcoin deposited

by the defendant, is hereby set aside in ternrs of section 26(1) of

the lnsolvency Act.

1.2. The defendant is ardered

1.2.1. To return 28.81082375 bitcoin to the plaintiffs; or

1.2.2 To pay to the plaintiffs the sum of R9,023,839.60 (NINE

MILLION TWENTY THREE THOUSAND EIGHT

HUNDRED THIRTY NINE RAND AND SIXTY CENT} oT

ihe value of 28.81082325 bitcoin, calculated at the

prevailing rate of exchange for bitcoin as on the date of

this order, whichever is the greater.

2. ln res'pegt of Glaim_Z

t.t
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L-I That each of the dispositions of bitcoin nrade by MTI to the

defendant within 6 (six) months from the date of liquidation of tr4Tl

is hereby set aside in terms of section 2g of the lnsoivency Act.

2.2. The defendant is ordered

2.2.1 . To return 55.1857$688 bitcoin to the plaintiffs; or

2,2_2 To pay to the plaintiffs the sum of R12,248,81S"10

(TWELVE MTLL|ON TWO HUNDRED FORTY EtcHT

THOUSAND EIGHT I.IUNDRED AND SIXTEEN RAND

AND TFN e FNT) or the value of 55.18576688 bitcoin,

calculated at the prevailing rate af exchange for bitcoin

as on the date of this order, whichever is the greater.

3. ln the alternative to Claims 1 and 2

That each of the dispositions of hitcoin made by MTI to the

defendant is hereby set aside in terms of section 30 of the

lnsolvency Act.

3.2. The defendant is ord*red

3.2.1. To return 99.18576688 bitcoin to the plaintiffs; or

To pay to the plaintiffs the sum of R18,S95,736.22

(ETGHTEEN MILL|ON StX HUNDRED NtNETy F|VE

3.1

3.2.2.
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THOUSAND SEVEN HUNDRED THIRTY SIX RAND

AND TWENTY TWO CENT) or the Rand value of

99,18576688 bitcoin. calculated at the prevailing rate of

exchange for bitcoin as on the date of this order,

whichever is the greater.

The defendant be ordered to pay interest on such amount as which the

defendant is ordered to pay to the plaintiffs at the prescribed rate of

interest as at the date of this order, a tempore mora.

5. Costs of suit

6. Further and/or alternative relief

SIGNED AT PRETORIA ON THIS 
'*=3iffiEV 

OF MARC H 2022

FH LANCHE SC

LOURENS

H STRUWIG

COUNSEL FOR THE PLAINTIFFS
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IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE DrVrSrON, CAPE TOWN)

CASE NO.: 3741 12022

ln the matter between

VAN ROOYEN ADRIAAN WILLEM

BESTER, HERMAN N O.

ROOS, EHRISTOPHER JAMES N

BARNARD. JACOLIEN FRIEDA N

BASSON. DEIDRE N.O

P

and

BOTHA. PHILLIPS RUDOLPH

Ili:l1\,'i I fr lljifjl ligll;ii\.)
..r.. ,i.lAr ,ir. lC,v"vi$ St}iltl

" , r ir
cHnvbtrttrtds ru,o

:i"
r li , rj" ... .)Fl,f.1:

if Fri{:: F: {;Jt: T"l."i *: fl F{i $ili.,1

ii,,rs ; T'r: *;,6rr {:1"! il [: f{${}$4 +.{_}i i ft T"

"rlJ$Tr{:H

First Plaintiff

Second Plaintiff

Third Plaintiff

Fourth Plaintiff

Fifth Plaintiff

Sixth Plaintiff

Defendant

DEFENDANT'S SPECIAL PLEA

The defendant raises the special ptea that the plaintiffs lack the necessary /ocus standi

to make any of the claims against the defendant as pleaded, in that:

lmmediately prior to or about '12 March 2020 the defendant held all rights, title

and interest in and to 26.049 intangible movable assets in the form of Bitcoin

(the "defendant's Bitcoin" or "his Bitcoin" as the case may be).

During or about this time it came to the defendant's attention that Mirror Trading

lnternational (Pty) Limited (.MTl") invited the public at large to become

1

a
L

1
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members of it on the terms and conditions attached hereto and marked "P1"

(the "MTl terms and conditions").

During or about early March 2020 and at or around Midrand, Gauteng, the

defendant registered, electronically, as a member of MTl, which registration

was accepted by MTl, acting through an unknown authorised official, on 12

March 2A20.The defendant acted personally when doing so.

Pursuant to the aforesaid, alternatively when the defendant deposited his first

Bitcoins, an agreement was concluded between the defendant and MTI on the

MTI terms and conditions as stipulated in P1 (the "agency and mandate

agreement"). The agency and mandate agreement was so concluded in writing

pursuant to the provisions of the Electronic Communications and Transactions

Act 25 ol 2002. The terms and conditions of the agency and mandate

agreement are incorporated herein as if specifically pleaded.

To the best of the defendant's knowledge, the public at large from time to time

concluded agreements identical to the agency and mandate agreement with

MTI and thereby also became members of MTI (the "other members") on the

terms and conditions of the agency and mandate agreement.

The relevant, salient and express terms and conditions of the agency and

mandate agreement were:

6.1 The defendant (and other members) accepted the MTI terms and

conditions through their action of registering on the MTI online trading

4

q



6.t

h.J

6.4

6.5

platform and/or by the use of the services provided by MTl. [Clause6.2,

page 5l

MTI would make its online trading platform available to the defendant

(and other members) and would utilise life--d-efild-Allg-Bitcqin, and the

er n"tem n , to trade on the global crypto asset market via

various crypto asset brokers and brokerage firms. [Clause 2'3, page 4,

as read with clause 31.5, Page 211

The defendant would deposit his Bitcoin through the online platform

made available to the defendant by MTl. The other members would do

the same. [Clause 6.3, Page 5]

The defendant unequivocally consented and agreed to MTI holding the

defendfint's Bitcoin on his behalf in a Bitcoin trading pool account, which

contains all of the other members' Bitcoin. The other members similarly

consented and agreed to MTI hqiqling theit--B-tiSgu-Ailheil-heI4ll in a

Bitcoin trading pool account, which contains all of the defendant s

Bitcoin. The purposes hereof were for MTI to trade on the market where

various denominations were bought and sold on behalf of the defendant

and other members, in order to earn gains from such trading activities

for the benefit of the defendant and other members. [Clause 6.3, page 5]

Via MTI's compensation plan, MTI offered the defendant a variety of

different options to earn Bitcoin from the trade of the cleferrdant's EitCqin

+c'
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and as more fully stipulated in the agency and mandate agreement in

the form of certain stipulated bonusses (the "bonusses"). [Ciause 26.1,

page 19, as read with clauses 39 to 43, pages 25 to 331

Upon verification of the defendant or other members' Bitcoin deposited,

such Bitcoin will be allocated to a trading pool which contains the total

amount of Bitcoin held by MTI on b--e.ha!I*a'[ the defendant and other

members. [Clause 40.1 .2, page 26]

The defendant and other members would share in 40Yo (fourty percent)

of the profits and losses made during the trading day in relation to the

percentage share the defendant and other members held in the MTI

trading pool. [Clause 40.1.4, page 26] ln the premises, in this special

plea and plea the following phrases have the following meanings:

6.7,1 "the collective profits" means the profits made from the trading

activities of MTI in fulfilment of its mandate, in the form of

Bitcoin; and

6 7.2. "the defendant's profits" means the rights, title and interest of

the defendant to the collective profits in relation to his

percentage share in the MTI trading pool, after the transfers

contemplated in terms of paragraph 7.4 below.

6.7
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6.8 MTI would transfer the rights, title and interest to the bonusses and the

defendant's profits to the defendant, with the intention that it would vest

solely in the defendant and would do the same for its other members.

[Clause 26.1, page 19, as read with clauses 39 to 43, pages 25 to 33i

6.9. The defendant and other members couid at any time withdraw:

6.9 1 the Bitcoin deposited by them, and their share of the profits;

and

6.9.2 any bonuses transferred to them by MTl, subject to the terms

of the agency and mandate agreement, which provided for a 7

(seven) day waiting period for some of the bonusses. [Clause

41.1.6, page 28, clause 42.1.14, page 31 and clause 49, pages

42 to 431

ln terms of the implied, alternatively tacit, terms of the agency and mandate

agreement, as read with the eXpreSS terms and conditions pleaded in

paragraph 6 above:

7.1 MTI would act as the defendant's (and other members') agent and in

doing so would, with the purpose of making a profit for the defendant and

other members:
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7.2

7.3

7"1 1" hold all the Bitcoin deposited on behalf of and as agent for the

defendant and other members,

7.1.2. have authority to sell Bitcoin deposited by the defendant on his

behalf, and Bitcoin deposited by the other members on their

behalf, and

713 have authority to purchase Bitcoin on the defendant's behalf

and once acquired hold such Bitcoin on the defendant's behalf,

and would do the same for the other members;

(The actions of MTI as referred to in paragraphs 7.1.1 to 7.1.3 above are

herein referred to as "trade" or "trading" as the case may be).

MTI would fulfil its mandate faithfutly, honestly and with care and

diligence and would account to the defendant and other members for the

actions it has taken on behalf of the defendant and other members and

such accounting would be done through so-called "wallets" (the "wallets")

and periodic statements sent by way of email.

All rights, title and interest to the Bitcoin deposited, and any Bitcoin

acquired by MTI on the defendant's or other members' behalf, will remain

the sole property of the defendant or other members, as the case may

be, and until transferred to MTI in terms of paragraph 7.4 below and to

such extent only.
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74 As consideration for the services made available to the defendant and

other members, and for fulfilment of its mandate, MTI would be entitled

to share in 60% (sixty percent) of the profits made by itfrom trading (the

"MTl profits"), which would be transferred to MTI by itself, on the

defendant's and other members' behalf.

The agency and mandate agreement contained no suspensive conditions and

took effect:

8,1 in the case of the defendant, upon the acceptance by MTI of the

defendant's registratlon an 12 March 2020; and

8,2 in the case of the other members upon the acceptance by MTI of their

registration on dates unknown to the defendant, such dates for each

other member falling within the exclusive knowledge of MTI and/or the

plaintiffs.

9. Pursuant to the agency and mandate agreement:

9.1. the defendant performed all of his obligations in terms thereof;

9.2 the defendant deposited his Bitcoin to various of his relevant wallets from

time to time and during the period between 12 March 2020 and 14 July

2020; and
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93 the other members deposited their Bitcoin in their wallets from time to

time and during periods unknown to the defendant, such periods for each

CIther member falling within the exclusive knowledge of MTI and/or the

plaintiffs, the records of such wallets falling within the exclusive

knowledge of MTI and/or the plaintiffs.

At no time were any of the rights, title and interesi the defendant (and other

member$) held in their Bitcoin transferred to MTl, and MTI never took transfer

of any of such rights, title and interest in each instance that the defendant and

other rnembers deposited his and their Bitcoin in his and their wallets, it never

being the defendant's or other members' intention that any such transfe(s)

occur

11. According to the defendant:

11,1. MTI fulfilled its obtigations in terms of the agency and mandate

agreement and traded with the defendant's Bitcoin, on his behalf, from

time to time, and did the same for the other members'

11.2. MTI from time to time transferred the MTI profits to itself, on behalf of the

defendant and other members.

11 .3. MTI accounted to the defendant and other members through the records

of the wallets, and periodic statements sent by MTI
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12. The defendant further participated in the options made available to him by MTI

to earn bonusses and MTI transferred such bonusses, in the form of Bitcoin, to

the defendant's relevantwallets, and all rights, title and interestto such Bitcoin

were transferred to the defendant, and the defendant received all rights, title

and interest to such Bitcoin, as was their intention.

13, The defendant further from time to time

13.1. concluded additional agency and mandate agreements in the same

manner and on the same terms and conditions pleaded above (each also

the "agency and mandate agreement"), alternatively upon Bitcoin being

deposited into each of the relevant wallets; and

13.2. withdrew the defendant's proflts and bonusses from his relevant wallets

and re-deposited them in various of his relevant wallets in terms of one

or more of the agency and mandate agreements. ln the premises, what

is pleaded above applies to such withdrawals and deposits.

14. ln the context of that which is pleaded above

14.1. During the period from 12 March 20201o 4 June 2020 being more than

6 months prior to 23 December 2020'.

14.1.1. The defendant deposited his Bitcoin (26.049) during the period

between 12 March 20201o l April 2020.

\



14.2. During the period from 6 July 2020 to I November 2020 and being within

6 months from 23 December 2020'.

The defendant from time to time withdrew Bitcoins from his

relevant wallets, re-deposited some of them (also the "re-

deposited Bitcoins") and again withdrew his Bitcoin and/or the

re-deposited Bitcoins to and from his relevant wallets. The

defendant thereby terminated MTI's mandate (upon each

withdrawal) and re-instated it (upon each re-deposit).

10

14.1.2 From 13 April 2020 lo 4 June 2020 the defendant from time to

time withdrew Bitcoins from his relevant wallets, re-deposited

some of thern (the "re-deposited Bitcoins") and again withdrew

some of his Bitcoin and/or the re-deposited Bitcoins to and from

his relevant wallets. The defendant thereby terminated MTI's

mandate (upon each withdrawal) and re-instated it (upon each

re-deposit).

14.1 3 Pursuant to the aforesaid wrthdrawals, deposits and re-

deposits the defendant effectively retained 16.37508763

Bitcoins in his relevani wallets (the "retained Bitcoins") at the

end of the stated period.

1421

14.2.2. On 9 November 2020 the defendant withdrew the last of his

Bitcoins and/or the retained Bitcoins and/or the re-deposited

Bitcoins from his relevant wallets.
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14.3. Pursuant to all of the aforesaid withdrawals, deposits, re-deposits and

including the retained Bitcoins, the defendant effectively withdrew

28.81Q82375 more Bitcoins than what was deposited, re-deposited and

retained in his relevant wallets, which constitutes the defendant's

relevant profits and bonusses for the full term of his engagement with

MTI (the "gains").

The plaintiffs claim and locus sfandi is premised on their rights and duties to

recover properly owned by, or in which MTI had a right or an interest, through

the mechanisms made available to them in terms of the lnsolvency Laws of

South Africa, inter alia the lnsolvency Act 24 af 1936 (the "lnsolvency Act"),

speciflcally to impeach dispositions of property that is alleged to be MTI's

property.

All the rights, title and interest in and to the Bitcoins withdrawn by the defendant

(i.e. the defendant's Bitcoin and the gains) at all material times vested in the

defendant for the reasons pleaded hereinbefore, Conversely, MTI acquired no

rights, title or interest in the defendant's Bitcoins and/or the gains and:

16.1^ such Bitcoins at no relevant time formed the'property'of MTI as

contemplated in section 2 of the lnsolvency Act 24 of 1936; and

16.2. MTI cannot dispose of property not owned by it, or of a right to propefiy

that it does not have (i.e a non-existent right), or in which it has no

interest; and
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16.3. the plaintiffs accordingly have no locus standito make any claims of any

nature whatsoever against the defendant in relation to the Bitcoins

withdrawn by him from MTl.

17. ln the altern_ative to the above and insofar as it is found that

17.1. the agency and mandate agreement stipulated that the rights, title and

interest in and to the Bitcoins deposited by the defendant and/or the other

members would become the property of MTI; and

17.2. MTt

17.2.1. carried on business unlawfully as pleaded in paragraph 4.4 of

the plaintiffs' particulars of claim (the "particulars of claim"),

which is denied; and/or

17.2.2. acted in contravention of the FMA as pleaded and defined in

paragraph 4.5 of the particulars of claim, which is denied;

and/or

17,2.3 provided, as part of its business, a financial product, financial

service or market infrastructure in contravention of the FSR Act

as pleaded and defined in paragraph 4^6 of the particulars of

claim, which is denied; andlor
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conducted a collective investment scheme in terms of CISCA

without being registered as a manager or being an authorised

agent or being exempted from the provisions of CISCA as

pleaded and defined in paragraph 4.7 of the particulars of

claim, which is denied; and/or

17.2.5 directly or indirectly promoted, knowingly joined and/or entered

into and participated in fraudulent financial transactions in

terms of the CPA as pleaded and defined in paragraph 4.8 of

the particulars of claim, which is denied; and/or

17.2.6. directly promoted and conducted a pyramid scheme in terms of

the CPA as pleaded and defined in paragraph 4.9 of the

particulars of claim, which is denied; and/or

17.2.7 had an underlying business model which was designed and

implemented to perpetrate theft and fraud on members of the

public by enticing them to invest in an unlawful Ponzitype

investment scheme, as pleaded and defined in paragraph 4.10

of the particulars of claim, which is denied; and/or

17.2.8. MTI did not trade with the defendant's Bitcoins and/or the other

members' Bitcoins at all, or failed to do so at a profit;

the defendant pleads as follows"
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Paragraphs 1 lo 7 of the defendant's special plea, with subparagraphs, are

incorporated herein as if specifically pleaded.

Unbeknown to the defendant the agency and mandate agreement is tainted by

unlawfulness and/or by fraud and is therefore illegal and/or unenforceable

and/or void ab initio.

Under the mistaken and bona fide belief that the agency and mandate

agreement was lawful and enforceable, and that MTI would trade, and traded,

at a profit:

2A,1 . the defendant deposited his Bitcoin to various of his relevant wallets from

time to time and during the period between 12 March 2020 and 14 July

2020; and

20.2. the other members deposited their Bitcoin to their wallets from time to

time and during periods unknown to the defendant, such periods for each

other member falling within the exclusive knowledge of MTI andlor the

plaintiffs, the records of such wallets falling within the exclusive

knowledge of MTI and/or the plaintiffs; and

20.3. MTI transferred what the defendant believed to be his profits to the

various relevant wallets held by him (the "purported profits").

None of the rights, title and interest in and to the Bitcoin deposited by the

defendant and/or the other members passed or could lawfully pass to MTI as:

\



22

15

21.1. the defendant and other members at no relevant time genuinely intended

that any part of the rights, title and interest they held in their Bitcoin be

transferred to MTl, in each instance that the defendant and other

members deposited his and their Bitcoin in their wallets; and/or

21.2 no transfer of the rights, title and interest pleaded in paragraph 21.1 took

place as the agency and mandate agreement was tainted by

unlawfulness and/or fraud and therefore illegal andior unenforceable

and/or void ab initio.

The defendant, at all relevant times, under the mistaken and bona fide belief

that the agency and mandate agreement was lawful and/or that MTI traded at

a profit:

22.1. further participated in the purported options made available to him by

MTI to earn bonusses and MTI deposited such purpoded bonusses, in

the form of Bitcoin, to the defendant's various relevant wallets (the

"purpofted bonusses");

22,2. concluded additional, and what he mistakenly and bona fide believed to

be lawful, agency and mandate agreements in the same manner and on

the same terms and condiiions pleaded above (each also the "agency

and mandate agreement")alternatively upon Bitcoin being deposited into

each of the relevant wallets; and
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22.3. from time to time withdrew the purported profiis and purported bonusses

from his relevant wallets and re-deposited them in various of his relevant

wallets

ln the context of that which is pleaded above the defendant repeats paragraph

14 above, subject to his gains then being purported ones (the "purported

gains").

The plaintiffs claim and /ocus standiis premised on their rights and duties to

recover property owned by, or in which MTI had a right or an interest, through

the mechanisms made available to them in terms of the lnsolvency Laws of

south Africa, inter alia the lnsolvency Act 24 of 1936 (the "lnsolvency Act"),

specificaily to impeach dispositions of property that is alleged to be MTI's

property.

All the rights, title and interest in and to the Bitcoins withdrawn by the defendant

(i.e. the defendant's Bitcoin and the purported gains) at all material times vested

in the defendant (in respect of his Bitcoin) and/or the other members (in respect

of the purported gains) for the reasons pleaded hereinbefore. Conversely, MTI

acquired no rights, title or interest in the defendant's Bitcoins and/or the

purpoded gains and:

25.1. such Bitcoins at no relevant time formed the'property'of MTI as

contemplated in section2 of the lnsolvency Act 24 of 1936; and

24

25
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25.2 MTI cannot dispose of property not owned by it, or of a right to properly

that it does not have (i.e., a non-existent right), or in which it has no

interest; and

25.3. the plaintiffs accordingly have no /ocus standito make any claims of any

nature whatsoever against the defendant in relation to the Bitcoins

withdrawn by him from MTl.

WHEREFORE TFIE DHFENDANT PRAYS THAT TI.IE PLAINTIFF$' CLAIIUS BE

DISMISSED WITFI COSTS,

DEFENDANT'S PLEA OVER

The defendant pleads as set out hereunder to the plaintiff's particulars of claim signed

and dated 3'l March 2022, in the event that the defendant's special plea is dismissed.

AD PARAGRAPH 1 (WITH SUB.PARAGRAPHS)

26 The defendant admits only the citations of the plaintiffs, and subject to that

which is pleaded below in response to paragraphs 2.1 and2.2 of the particulars

of claim.
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AD PARAGRAPHS 2.1 AND 2 2

The defendant has no knowledge of the allegations herein, denies same and

puts the plaintiffs to the proof thereof.

ln amplification of the aforesaid, but without derogating from the generality

thereof, the defendant pleads that:

28.1. legal proceedings were instituted to remove the plaintiffs as the

appoinied liquidators of MTI; and

28.2. the status and outcome of those proceedings when this action was

instituted, or now, are unknown to the defendant.

AD PARAGRAPH 3

29 The allegations herein are admitted

AD PARAGRAPH 4 1

30 The defendant has no knowledge of the allegations herein, denies same and

puts the plaintiffs to the proof thereof.

28

\
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AD PARAGRAPHS 4,2 AND 4 3

a4JI The defendant incorporates that which is pleaded in paragraphs 1 to 14 of his

special plea herein as if specifically pleaded.

32 All crypto assets (i.e. Bitcoin) withdrawn by the defendant were so withdrawn

within the ordinary course of the business of MTl,

The defendant furthermore pleads ihat crypto assets are not legal tender andior

currency, foreign or otherwise, and accordingly cannot be traded as such.

34 lnsofar as the allegations in these paragraph contradict that what is pleaded

above, such allegations are denied and the plaintiffs are put to the proof thereof^

AD PARAGRAPH 4.4

Each and every allegation herein are dbnied as if specifically traversed and the

plaintiffs are put to the proof thereof.

36 ln amplification of the aforesaid, but without derogating from the generality

thereof, the defendant pleads that at all relevant times:

36.1, crypto assets were/are unregulated; and

36.2. the FAIS Act (as defined by the plaintiffs) finds no application to the

business or any other aspect of the conduct of MTl.

'1,6

i
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AD PARAGRAPH 4 5

Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof.

3B ln amplification of the aforesaid, but without derogating from the generality

thereof, the defendani pleads that at all relevant times:

40

39

38.1. crypto assets were/are unregulated;. and

38.2. the FMA (as defined by the plaintiffs) finds no appllcation to the business

or any other aspect of the conduct of MTl.

AD PARAGRAPH 4 6

Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof.

ln amplification of the aforesaid, but without derogating from the generality

thereof, the defendant pleads that at all relevant times:

40.1. crypto assets were/are unregulated; and

4A.2. the FSR Act (as defined by the plaintiffs) finds no application to the

business or any other aspect of the conduct of MTl.
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AD PARAGRAPH 4.7

Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof.

ln amplification of the aforesaid, but without derogating from the generality

thereof, the defendant pleads that at all relevant times:

42.1. crypto assets were/are unregulated; and

42.2. CISCA (as defined by the plaintiffs) finds no application to the business

or any other aspect of the conduct of MTl.

AD PARAGRAPH 4.8

43 Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof.

44 ln amplification of the aforesaid, but without derogating from the generality

thereof, the defendant pleads that at all relevant times:

44.1. crypto assets were/are unregulated; and

44.2. the CPA (as defined by the plaintiffs) finds no application to the business

or any other aspect of the conduct of MTl, or
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44.3. in the altefn-ative_.-to -the--ahp--V_"e and insofar as the CPA finds application

the defendant pleads as follows.

44.3.1. no order as contemplated in terms of section 52(3) of the CPA,

as read with section 52(1)(b) has been made and the plaintiffs

are put to the proof of the contrary; and

44 3,2 the plaintiffs cannot seek relief in terms of or othentuise rely on

the provisions of the CPA, such provisions being aimed at

protecting the defendant and the other members (as

consumers), not MTI andlor the plaintiffs.

AD PARAGRAPH 4.9

45 Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof.

46 ln amplification of the aforesaid, but without derogating from the generality

thereof, the defendant pleads that at all relevant times:

46.1. crypto assets wereiare unregulated; and

46.2. the CPA (as defined by the plaintiffs) finds no application to the business

or any other aspect of the conduct of MTI; or

\
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46.3. in the alternative to*'the.above and insofar as the CPA finds application

the defendant pleads as follows:

46.3.1" no order as contentplated in terms of section 52(3) of the CPA,

as read with section 52(1)(b) has been made and the plaintiffs

are put to the proof of the contrary; and

4632. the plaintiffs cannot seek relief in terms of or otherwise rely on

the provisions of the CPA, such provisions being aimed at

protecting the defendant and the other members (as

consumers), not MTI and/or the plaintiffs.

AD PARAGRAPH 4,10

Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof.

ln amplification of ihe aforesaid denial, but without derogating from the

generality thereof:

48.1. the defendant incorporates the whole of his special plea herein as if

specifically pleaded; and

48.2. insofar as it is found that MTI had effective control in the Bitcoin such

effective control was not given to it with the intention that the rights, title

47

48
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and interest to the Bitcoin be transferred to MTI and none of such rights,

title and interestwere therefore transferred to MTl.

AD PARAGRAPH 5

49. The allegations herein are admitted

AD PARAGRAPH 6

The defendant admits the orders pleaded herein (the "liquidation orders") were

made, but has no knowledge as to whether any one of them remain extant and

the plaintiffs are put to the proof thereof.

AD PARAGRAPH 7

51. The defendant admits MTI-2 and MTI-3 are copies of the liquidation orders

AD PARAGRAPH 8

52 The defendant admits the allegations herein, but only insofar as the liquidation

orders remain extant.

1
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AD PARAGRAPH 9 (WITH SUB-PARAGRAPHS)

Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof.

54 Without derogating from the generality of the aforesaid, the defendant pleads

that he was at relevant times of the bona fide belief that MTI's assets exceeded

its liabilities and that MTI was able to pay its debts in the normal course of its

business and as and when they became due and payable.

AD PARAGRAPH 10

55 The defendant denies each and every allegation herein as if specifically

traversed and puts the plaintiffs to the proof thereof.

56 The defendant incorporates paragraph 14, with subparagraphs, of his speciai

plea herein as if specificatly pleaded.

E7 The total number of Bitcoins the plaintiffs plead the defendant deposited is

overstated as the plaintiffs double counted re-deposited Bitcoins.

5B On the evidence presented by the plaintiff (MTl-4.1 to MTI-4.10), the accuracy

of which is not admitted, the total rand value of the Bitcoins the defendant

deposited in his relevant wallets is R10 418772.62.
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AD PARAGRAPH 11

The defendant denies each and every allegation herein as if specifically

traversed and puts the plaintiffs to the proof thereof.

lnsofar as it is found that MTI transferred Bitcoins of the other members

(referred to as "investors" by the plaintiffs) to the defendant.

60.1. The defendant incorporates paragraphs 1lo7 and paragraphs 171 to

23, as read with paragraph 14 (with subparagraphs) of his special plea

herein as if specifically pleaded;

60.2. MTI at no relevant time held the right, title and interest to such Bitcoins,

or any interests in it; and

60.3. MTI did not, and could not, transfer such Bitcoins with the intention to

transfer the rights, title and interest in and to such Bitcoins to the

defendant and such rights, title and interest at all relevant times

remained, and remains, with the relevant other members'

61 The totai number of Bitcoins the plaintiffs plead the defendant withdrew is

overstated as the plaintiffs double counted re-deposited Bitcoins.

AD PARAGRAPH 12

60
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The defendant's gains (as defined in the special plea) were 28.UA82375

Bitcoins.

The defendant denies the rand value placed on the gains, ln terms of MTl4.1

to MT14.10, the accuracy of which is not admitted, the rand value of the gains

were R8 277 A13.68.

Save as pleaded above, the defendant denies each and every allegation herein

as if specifically traversed and puts the plaintiffs to the proof thereof.

AD PARAGRAPH 13

Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof.

The defendant repeats paragraph 14 of his special plea, with subparagraphs.

The calculation of the plaintiffs is overstated as the plaintiffs' calculation does

not provide for the re-deposited Bitcoins and the retained Bitcoins.

AD PARAGRAPH 14

The defendant admits that MTI-4.1 to MTI-4.10 purports to be user statements

of wallets of the defendant, but does not admit the accuracy thereof,

65

bb

67
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AD PARAGRAPH 15

Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof.

7A. The defendant repeats the whole of his special plea

AD PARAGRAPH 16 (WITH SUBPARAGRAPHS)

Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof.

72 The defendant repeats the whole of his special plea herein as if specifically

pleaded.

l@-palagfap-[-G*gbgyq and if found that the agency and

mandate agreement is enforceable and the defendant's Bitcoin and that of the

other members formed the properly of MTl, the defendant pleads, without

derogating from his general denial as aforesaid, that insofar as the defendant's

Bitcoin and his gains are concerned, the withdrawal of it from the defendant's

releVant Wallets was, in each instance, for value and as perfOrmance in terms

of the contractual relationship between the defendant and MTl.

!n the futth-er altgmallVe and insofar as it is found that the agency and mandate

agreement was tainted by unlawfulness and/or fraud and is therefore illegal

and/or unenforceable and/or void ab initio and notwithstanding this it is found

71

74
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that the defendant's Bitcoin and that of the other members formed the property

of MTl, the defendant pleads, without derogating from his general denial as

aforesaid, that:

74,1. insofar as the defendant's Bitcoin is concerned, the withdrawal of it from

the defendant's relevant wallets was, in each instance, for value as on

any given construction MTI was obliged to give return of the defendant's

Bitcoin to him, whether in terms of the laws of contract, alternatively on

the premise as pleaded in the defendant's counterclaim filed herewith,

which is repeated; and

74.2. insofar as the gains, or purported gains are concerned

74 2.1 during or about November 2020 the defendant, in consultation

with his peers who also invested in Bitcoin at that time,

concluded that the value of Bitcoin would substantially

decrease within the short term and on this premise:

74.2.1.1. withdrew his gains, from his relevant wallets; and

74.2.1.2 in good faith and for the above reasons sold and

realised the Bitcoins constituting his gains

i mmed iately thereafter;

74.2.2. the defendant no longer holds any of the Bitcoin constituting his

gains, or any other Bitcoin; and
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74.2.3. the value to be attributed to the alleged dispositions of the gains

withdrawn by the defendant should be the lesser of:

74 2.3.1 the value as calculated with reference to the date

on which each commensurate deposit was made

by the defendant; and

74.2.3.2 the value of the Bitcoins as at the date such alleged

dispositions are set aside;

as it would be against public policy for MTI and/or the plaintiffs

to benefit from MTI's unlawful conduct, such benefit being an

increase in the value of the relevant Bitcoins.

75 ln the furthe r alternative and if found that all of the withdrawals made by the

defendant constitute dispositions without value of MTI's propefty, the defendant

repeats paragraph 74.2 and its subparagraphs, to apply mutatis mutandislo all

of the withdrawals made by the defendant.

76 li:_lhe&CherctffngJive, the defendant pleads that insofar as it is found that the

withdrawal of his Bitcoin is a disposition and liable to be set aside under section

26 of the lnsolvency Act, he in return for such disposition had parled with his

Bitcoin by depositing same in his relevant wallets, or has lost a right against

MTI or the plaintiffs, and he acted in good faith. Accordingly, the defendant is
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not obliged to restore his Bitcoin or other benefit received under such

disposition, as contemplated in secticn 33 of the lnsolvency Act,

AD PARAGRAPH 17 (WITH SUBPARAGRAPHS)

Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof

The defendant incorporates the whole of his special plea herein as if specifically

pleaded.

ln the altenelye and if found that the defendant's Bitcoin and/or gains (or

purported gains), as the case may be, formed the propedy of MTI and was

disposed by it, the defendant, without derogating from his general denial as

aforesaid, pleads:

79.1 . he has no knowledge as to whether MTI's liabilities exceeded its assets

after each and every relevant disposition and puts the plaintiffs to the

proof thereof;

79.2. withdrawal of the defendant's Bitcoins were dispositions made in the

ordinary course of MTI's business, the obligation to give return of that to

which it has no lawful claim being ordinary to any business;

79.3. the withdrawal of the defendant's Bitcoin were not intended to prefer the

defendant above any creditors the plaintiffs allege MTI had at all relevant

7B
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times and now, as such withdrawals were merely return of a

performance previously performed by the defendant, whether in terms of

the laws of contract, alternatively on the premise as pleaded in the

defendant's counterclaim filed herewith, which is repeated.

80. ln the fufther alternative and if found that any of the withdrawals made by the

defendant of his Bitcoin andior his gains (or purported gains as the case may

be) constitutes voidable preferences as stipulated in terms of section 29 of the

lnsolvency Act, the defendant, without derogating from his general denial as

aforesaid, pleads

80.1. during or about November 2020 the defendant, in consultation with his

peers who also invested in Bitcoin at that time, concluded that the value

of Bitcoin would substantially decrease within the short term and on this

premise:

80.1.1. withdrew all his Bitcoins, and his gains, from his relevant

wallets; and

80.1.2. in good faith and for the above reasons immediately thereafter

sold and realised all the Bitcoins withdrawn by him; and

80.2. the defendant no longer holds any of the Bitcoin withdrawn from MTI by

him, or any other Bitcoin; and
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80.3. the value to be attributed to the alleged dispositions of the Bitcoins

withdrawn by the defendant should be the lesser of:

80.3.1. the value as calculated with reference to the date on which

each commensurate deposit was made by the defendant; and

80.3.2. the value of the Bitcoins as at the date such alleged

dispositions are set aside,

as it would be against public policy for MTI and/or the plaintiffs to benefit

from MTI's unlawful conduct, such benefit being an increase in the value

of the relevant Bitcoins, if applicable.

ln the fufihei alternative, the defendant pleads that insofar as it is found that the

withdrawat of his Bitcoin is a disposition and liable to be set aside under section

Zg of the lnsolvency Act, he In return for such disposition had parted with his

Bitcoin by depositing same into his relevant wallets, or has lost any right against

MTI or the plaintiffs, and he acted in good faith. Accordingly, the defendant is

not obliged to restore his Bitcoin or other benefit received under such

disposition, as contemplated in section 33 of the lnsolvency Act.

AD PARAGRAPH 18 (WITH SUBPARAGRAPHS)

Each and every allegation herein are denied as if specifically traversed and the

plaintiffs are put to the proof thereof.

B1
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The defendant incorporates the whoie of his special plea herein as if specifically

pleaded.

84. In the alternative and if found that the gains, or purported gains, as the case

may be, formed the property of MTI and was disposed by it the defendant,

without derogating from his general denial as aforesaid, pleads:

84.1. he has no knowledge as to whether MTI's liabilities exceeded its assets

at the time each and every relevant disposition, or at any other relevant

time, and puts the plaintiffs to the proof thereof;

84.2. the withdrawal of the defendant's Bitcoin were not intended to prefer the

defendantabove any creditors the plaintiffs allege MTI had at all relevant

times, and now, as such withdrawals were merely return of a

performance previously performed by the defendant, whether in terms of

the laws of contract, alternatively on the premise as pleaded in the

defendant's counterclaim filed herewith, which is repeated.

85. Mandiffoundthatanyofthewithdrawalsmadebythe
defendant of his Bitcoin and/or his gains (or purported gains as the case may

be) constitutes undue preferences as stipulated in terms of section 30 of the

Act, the defendant repeats paragraphs 80.1 to 80.3 (with subparagraphs),

without derogating from his general denial as aforesaid.

86 ln ilrq:Lurther altgfnative, the defendant pleads that insofar as it is found that the

withdrawal of his Bitcoin is a disposition and liable to be set aside under section
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30 of the lnsolvency Act, he in return for such disposition had parted with his

Bitcoin by depositing same ins his relevant wallets, or has lost any right against

MTI or the plaintiffs, and he acted in good faith. Accordingiy, the defendant is

not obliged to restore his Bitcoin or other benefit received under such

disposition, as contemplated in section 33 of the lnsolvency Act.

WHEREFORE THE DEFENDANT PRAYS THAT THE PLAINTIFFS' CLAIMS BE

DISMISSED WITH COSTS.

DEFENDANT'S CONDITIONAL COUNTERCLAIM

87. The plaintiff in reconvention is the defendant in convention

88. The defendants in reconvention are the plaintiffs in convention

89 The parties are described in paragraphs 1 (including subparagraphs) and 3 of

the particulars of claim.

on The defendant's counterclaim is condiiional on the following findings being

made in the claim in convention:

90.1. the 26.049 Bitcoins owned by the defendant immediately before 12

March 2020 (i.e. the "defendant's Bitcoin" or "his Bitcoin") and deposited

by the defendant in his relevant wallets, would become the property of

MTI and/or MTI had an interest in the defendant's Bitcoin; and
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90 2. the agency and mandate agreement (as defined in the special plea) is

unlawful and/or unenforceable and/or ab initio; andlor

90.3. the defendant is ordered to return his Bitcoin to the plaintiffs, or to make

payment in relation to them to the plaintiffs on any basis;

(the "claim conditions")

lf the claim conditions are fulfilled the defendant makes the following conditional

claim against the plaintiffs.

The defendantrepeats paragraphs 1 to 7 and 13 of his special plea

Unbeknown to the defendant ihe agency and mandate agreement was iainted

by unlawfulness and/or by fraud and was therefore illegal and/or unenforceable

and/or void ab initio.

Under the mistaken and bona fide belief that the agency and mandate

agreement was legal, lawful and enforceable, and that MTI would trade, and

traded, at a profit, the defendant deposited his Bitcoin in his relevant wallets

from time totime and during the period between 12 March 2O2A and 14 July

2020

Because of the illegality and unenforceability of the agency and mandate

agreement, there was no valid causa for the deposits of the defendant's Bitcoin

in his relevant wallets.
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MTl, and the liquidated estate of MTl, was unjustly enriched (and continuousto

be unjustly enriched) at the expense of the defendant and the defendant's

estate was impoverished (and continuous to be impoverished) by:

96.1 " 26.A49 Bitcoins deposited by him in his relevant wallets.

96 2. ln thg*Al-tg1rclyq, the value of 26 049 Bitcoins deposited by him in his

relevant wallets as at the date of this order.

96.3 ln the fu rfher a ltern ative the value at which the defendant is ordered to

return his Bitcoin to the plaintiffs, or to make payment in relation to his

Bitcoin to the plaintiffs.

The defendant accordingly claims from the plaintiffs, in terms of the condictio

ob turpem veliniustam caLtsam'.

97.1. Return of 26.049 Bitcoins deposited by him in his relevant wallets

97.2. ln the aiterrrative, the value of 26,049 Bitcoins deposited by him in his

relevant wallets as at the date of this order

97.3. ln the furthei altelnative, the value at which the defendant is ordered to

return his Bitcoin to the plaintiffs, or to make payment in relation to his

Bitcoin to the plaintiffs.
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WI{EREFCIRH THE NEFENDANT FRAY$ FOR JUDGMENT AGAIN$T THE

PLAINTIFFS, UPON THE ELAIM COF{DITIONS FULFILLING, FOR:.

Return of 26.049 Bitcoins (the "defendant's Bitcoins"), alter-nFtivelrl payment of

the value of the defendant's Bitcoins as at the date of this order, furlher

AleruAijlgjy payment of the value at which the defendant is ordered to return

the defendant's Bitcoin to the plaintitfs, or to make payment in relation to the

defendant's Bitcoin to the plaintiffs.

Fayment of interest on either amount above at the rate of 8.25o/o per annum a

tempore morae.

3. Payment of the costs of this conditional counterclaim

DATED AT CAPE TOWN ON THIS THE \\tr DAY OF AUGUST 2022
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.fl

#"1"3 $$'*e prmsps#ivs s:Esffixfuer is n mim*c,, Rirm flx:3f*w*ng srilh-a;rit*ris ms*d $* he
fa*ffilled;

s, t "r+

$.1.$

m) a inLtmwr prmspm*[ive rmm*rxll:w rmmy rum{ hmc*mxm s mmmbmr esf }\dTK- w$Tmss
h#shm fum*q r*csh*d f,h* mgm *$p*.aml.msib{.e sss ttr ***kr imts *srs$ssfr* Mri*hm}*t
the *asm$m*am** mf $fueiv ,{r*ga} gw.mrdismo ms gxm *$xm nmfmx,mnxt lms&rs mf #*$fu-m*f
xlffimtsdxw ** *keir ssw*sy mflres$str#mwm {whimh $* t$r* cssm mf,nhm KeEmxb}$*
of $mmttrA&{mm is X S pwmxx wf mgr*u wfu{.mh rmq, cj*{fur &*xer *w*ffi tm *mum*ry
ms *&x* *mse mmy *w);

b') if the prmnpm*tiwm scgffimhw is w m$m*r* nvlxq) $s uxrq$m t*ie mge mf ts {ffiS}ugsffi}u3
yemrs *f mgm, nxns im rss$ffimmt w$.tk{ss $he Rryrxhti* of s*ut}e A_fri*R" th# 1*gj
gi*erdfmm *f mmh" mimmv sv$$$ &]s mbtre to mm,m,ftffis tl:e fufTT xxrmfumship mxld
mw*eirxset *m hwhelf e# wuwh rnimslr mmd w*.Il tre ffmhls mid hm houm*l t* m*' Yemms em*[ #wma&{gi*rm rufA,pw.m mr* fxr&wirrmprwmtmfivw *mpm#s ms {m$trj
ffir$ffisd$,sm *fltlne mmts$ m{mmr;

e) the $mgm$ groam${mm **f {1te xm;txwr$:rorypcmfive m*xxrhm, ms sf{p*xiatmn ixa *}ruxsm
$"9"S-* mhulvm, xxxtxsf ffirs$c"m fS*m* eixxwm {he mfut:,r pr*mpm*-tive rsrmhmn is
rc$;isfmm$ ms m mmrmbsr et$hd"T[, f.$]st h#$&e d*es $mf *#*e$$ herlh{s acewwmt
*m t&e kfTT em}ilqm kmd$mg plwtfixxm withw*t tr$re pmmmee mmd m.qsist*s*.* mf
his&rm i*gatr gmmd{ano whm 'pi}tr }rmvm &*i me*ess tm thm n*imur's *scmunt mmd
mmmhmrsk{p ffi*ff*ss r$gh*s wm*iB trfum m$mmr mmehms ths m6e *f mq$mris,

d) m*** fhm mim*m pwsp**ftvs crem$"$fuffir m{kims *rw mge nf mq$orify, h*rmhm xmmy
mpprma*fu &ff$Y h prr:v$dm Nxxn&mr wiffi *idl mxsk*sivm &o**s$ ** th* }sffiT
**[$ms ft*dJmffi plmfifumm- hy prmv$dixrg h$:[T w$tk fhm mqrx{sitm prmms c#
*[tmifthxg tke ng* *f mm,$e*riffi;

m) t}*e ffirissm pmwpee*ilx* xmmm$:mu whm fums mt$wtx*ws **rm mg* *f xxaqj*rify, mme$

$xax bem pm:t*d **ne{ws{vm strffs$$ tm flhe MF$ mmtrfime tr&d&w pimffimxlu wif.$
fue temmxxd tm tbs Ywrms mxnc$ #mxxd{t{clmm mffAgremmmr*t ms $xewmim st*pr*$mtud;

6fl* p'*spe*fiwe msmhmr wrxepmsmm {,* xr*$$$ww m. $mgx*J$yrcwgnJsffid pffKff tm rmginfm
*q$s flw &*Tf mxrldne Mnx$iug gs$x*n*wxu, sr*s,h finstwxrd# prffffiF mms* be ffit trffisst t$
{mightssm} ymmrm *f,mge meed xnsxmt kave thm r*qrxisi&m }m6m} capm*$ry gg mger intm m
leg$tlp himdimg w*xrfrasf {m dedy m}gwmd p*wss *r e$fss:}ry ss $}r#Ky ess#w}kffimt
mrust be mlemi*td tql KgS &r ws.trumti.ffa hef*r* e Smxy wrs$l he- pmxaemd
p*s'wri**{u"rx* k rq#t wc$" fumlem$f *f dss imwse**$ pmxtf};
if n prmspe**ive me*m{lm is m xwpgtsferM ss.ffi$s*s"ys krusf *r m*y cgher e*qpmntm lmgm,9
eth*{f$ wi$fu l{mitmd niseiff*$ {*hx$p ffigimtnfwl. *xndfu *ppii*ch}m }sws nr*d xegi*Imtirm
,*f, thm pmr${w*nmr o**mk$ mn jurisdi*ffu*r im wh{*h *}se nf$res*id t*gnt {mtfw
*mmdu*tq busimcss fum, msl$i/sr fm d*rxfwiled) tJae fc*trmwing prmwimi*ms *gpl",
a) wxe.h 1e6*atr en*ft$ merxst mppmint a denlp, mc?t1mris*d repnmsmat*f*vw by wr$ftew

dmln*mtj*m mr r*ss$r;ifiem em $*tter *f arittrmrigr t* s*$ *m. hdralf.wf {&e nm{d
treffiatr *ffii"ry im *rdw* tm reg{w*m'rhm legm} m*f{y mfw fh* ksff{ mm}fire kedims
gplmtf*rm nms{ q6 xxti.liem ffiw s*mrfmms mms pmdrm& q}ffi€Ksd by h*"1"{;

b) tftm du$3r mwt$wr{s*d r*pr*semta{xrre *f thm }egd mr$itywitrl *eimknntua$y himu$
tfue {egm$ *$lttey tx}'f$ae tmryms mffid c*eaditicm$ *f *pmmxlemt *mx3*ajmed h*r**ixn
vim himxlhem' nmps*m"i:tg tla* Segm$ ent'{ff *mt* ths fuflf,T mlime txm*fisrg plmcfmmm
ru*r hehmlf *f t&m smtd $*gxxl arlt$ry;
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") iexmy di*pe€e r*ga+dimg {Re* rara*hmiry" *f *h* mppo$x**d rryreserxtatfw* erf,fh*
$egai c*a#ty etris*$, sr:e.:,i: diqp"rure sfusrf fuswc *l* r** *m **fun* *xa tfu* tegml{s*r etust**u#e *f tRre r..**ks*t*mi r*Iefierxshfp hmtw*m tlem jeg,mj *x#ry
se$strffisnted fuy &e *widrepwsex*$atiwq sm# fo$TT;d) &sFX *eser'om tf:* uiff:* t* r*qwwst a *sr.€issxi c*py mf f&s r*x*q,#xkf
resmSrsfi*#ruwsi*tm d.**trarati*xrs*ttw *f aed]ue*ify s*m the mpgr*fm**et
r*presemt*tfve #f scm €he €ergn$. *mfi*p rrysmem6w3 *c$ **slsffim the
mpp*{m$memt *f r&* r*37r*smaktiq'e *ft&s rmievmmt $ega} em$ey;e) the Legal *mt*S re,g{ct #v*g *n&**srke*tinffi xvi*Fe str$T, watxst snrbmff fiffistififfide*piem *t rmrevent #ffi# {ffemnpmmims e$}d nuM$e*gwat Fr*perry
{kmrmfssfmm} *$*ss$fs*mt*##n} *#R*pe&y d.*m*rmm?s, tuwst dsmds m amSr *&*r
d*el*s$€ffit xv&i*]: 

',g,rTr r,s,*fur& fjnq; mx{dm:#s mid s*}wma*y *f m*rd r*ga3
entiQ,;

f) {f thm tr*ga$- #sk## fl*j}ru aq} fi.ffiff{sgn F-$-TT"wi.fh fte neqrnimi** q$.$#$i}:H*r?t*p$s{x tss*Ws*m sm *sw:cr&t wf#cirs a xwes:ffifthlm *m* pssid, ffiX r*s*rvem &* r$ffi
*c *"t*spmd ffie Segmi mrtifg'e m,***umrf wm{Lt f&* nwqax{s*k d*s*ssrtr$tffitf*m fuev*
hseqx emk*mi&kd;

#"J

#.1.S a proepe*ttws rmsmbm *s r*ql**{ed tr; he *p**s*rw$ by m:: mxin{ixag mswtlfosr nf fr,trXT
{*hm '-$pmnm*f-};

&'z'ry n prmryemfr{v* m*mEfuer in r*qedx.md h fu*rer* m q*eEid id*ariS dmwrsmemf sss{$fstr
cerffffi*sce qpf $memqp*rwf.fr*#xw.g{mkef?*er $f su*Ex c?affib#s is a r*gis*m6 $mgm$ mx*{ffi
i"* mrder t* fum *I$6i-htrs g* *btak me*nh*refup witfu, fuffxr, ffid ts #K}ssr s$r s*##c}*** ffit
tv$Ff 's *nLiEas km#mg p3at&m"

Any prewpertive mremhex' {ntecldimg fm hec*rmm s mem:{pm CIf fuffiT, is renp*nsih}e fsr tkeir$m t*xs$ sn e$y pr*emds cad &e d*exasmti*n tkmecf ryith the p*ry'u rwlmwmmt tmxmuthcrity ffiffi dom xmt dsd*p.f sr witbh*ld 
-m1f 

rxxe* ss efty par{y,m bskelf, naw wi}l s*ry
xmpeirf$xrg fsx rml.ntd respmmsihilft{m rws* srith e,fXf}"

Amy prcspmm{ive rmmmhmr fs*,tmndim$ tW h*cq}ffi}s m mm:*.fumr *ffttr-Slf_ rnust take rmpuasibd]ify
fqlr smajnt*{mfs.$ ffind pre{e.cffrag th* ewxs-sdmttw${n3u wmd m**bke*pimg *f *hsir l*gim detmfrlsgra&tfuu m#s#ss tm W$Tos mnX{mp -fu"ed{{xs.p*F*ffi}, w$r{ch inrs$rxxles tft.m prmspe#h{ve msmrhffi,$
srnnil sddresc ssd passwcrd dmfail*, mmq$- *c;*s ehe prerspm**tve mmmhm" be**mxms mmapp'mvedm*mrhm mf M.ffi- ft€'TIis $$ldffixeissd ms fu{$cr-ws:
&"3'1 kffr kk*s no resp*ns{hiti6' &r mmy rmwxtfonris#d m{i*##s *s &ny mnmnbffius

ss.s.s$m*;

&"3"* ktrx tnkss mn reEsmmsibitr{ff f*r mly x.msmt*:r*risM usage of,flhe mrffitrer,$ aa*nrmt
sru;p tke scmour* hns he*sxe$#msmmd by mm rumm**fomrisem pmrtn *nms"3"3 $'m thm ms/#mt *f s nmcwrity brescfo *f t}*e &ftr'K enrlins mmi*g plm*fnm, &"sJT shslln*fiS its mmhms ss $**R ms prmeticm$$p'pmsmdfu$m* ixr *rmp3$mmme writk m**m
Afrimsn legiolati*xr sed] ffi$ {*}s }ks}tmwf{qm *f Fers*ma} xnfmrmnt{mnA*t Is*. d sf*S13 ffi* *ESP{ A*t"} nnd imtwnmt.i*nmf r*gnrlntions s*rs,fu ss the ffimc*sl smtafutemkion Regulmtioxr ffhe'"ffinpR"l"

s"s

il s$ee&clmee of" nrymrrsxr*&ec pem"*m€xaiexg f* *ppx.exv*d mexsahe*.m
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,sinp*rusihle *hn wmy lrlsscl$ *l e$ex*egos *f wk,*telowr *n*.se {Sm€ a xs-:[uamhr*s sr#y stxffi?*r {mxsnwilt e'$'Tl **-*w'pt $tsilfii*'&pr s$*fu }*aemw *r d*wmg*ru] fus ffl.* s,$Ftr mmijm* m#mg pfmtfui:x
1:e{et6.mmg**r'*enf}5 fu*$*g extwvslmk$.* q}r d.qc* ?* *ny *e*.trmiw*J jsw*n* mu:d;wr u,**u r* **y
cs.ii$j$t*mesa:* fssu* h*y*srs"$3lc* r*e.s{}ur:}.tq **u$q:l *f ft,f,R *"

49! sx?mffi#ffis umqt#rxtssd *c"# **ks:*vr,"3#g* tfu*t *dIT **m mmt pr*vid* #sly sicssffiffige*sper€&fu"f*tg tcp tfu* pm#rxrtact*#o s.*#xllde*p; $;m^*1i*m*, c<*:rap3"ektless *r sffi:ag*hiliry, cf tfuo
i3}*:cYslsgj#$ {w:hich sney e*mta$sx &Rj$€ffixgs* *w#at*d {ltfuruaiticm^ im**m.m*sies eur mruuuxwp
#xls sss?i*ss dei*{*kd qffi tkm h€TT *nlct}* #w"*9mgplacflr+xxn, fur mmp gpmt:fuewlerprxrpmm*; ***x$
e$i€T #ss"#pffi xr* [imhi$ity S,:r ffis*h {x**r:re*{ dqg:i*t{exrrs.

&l[ xmmhsrs rxmdm*mmd sm* m*kmnw]*dgm *hm* imfuffixrm{$c}r? prmvidwt hy fttr€y q}ffi *hm 3qff[T
qrmlimm k&ding pla*ffirxan, i$c$t*dinp h*xt $mt liTldt*d'fn stm*smemk, trmsm re-$**s ems
mdve'*tigmmmah, mr* pure$y f*r fxnfmwn'rmt{trm p**qp*,mms xxnd by nm mmmms mrw intemdsd fm ssrvs
ms Smnmcial *u invsstmesxt mdvi*eo msx*$/*r s*lffi$$*ie$ s.wrm*msts mf $&tuqsffi ptrfiffR:ft5,e$*s"

Ni r*tmxxhmrm lsmdmstmmd m**d *nkxnelwrlmdgm c&at esxy $mfuenmst{mc} *r smxr$,c*s sq:wwsmd enrd
$}fi$isd h}r mnmlfuw* mm {fum M"TY ffcr$iffi* kmuflts}m plmfi&m* e$m ** mmt$rm$y m* th*{r mwrm r$mk
amd I*ffTT *sm*xm* bs kleld 3in*blm sclr *my smm*gem *r n*mm sww**wd hy m mmhm ms rmmm$t mf
aeee*sing *nmd lxfi$f*$mg s\s*$ irefsrms*fitmm *r smrw,i*m.

A{} mrs*nbsnx rxmd'*rsfnmd mmd mmkmmw}w$6w $}*m$ mmy prm*wet, smryr*mm mmd ***55xmm$i*m
rmlmted tkmnefm, off"mrwd b5'Mffi ssx &s?-s's c*nlixre trms{xxgp$mf$*nrq mxe*t their spssigw msmds
***rd rrymfrmmffit$ $ffi#* ffimy c*xr:a*r:exr*e mst$w{tims with" ttxe &trm sm{*$*k$dir}ffi gn3mffumm"

A{f smembws ffmdmm*meid mmd mc,krmnsSmggm *$mf f;tl* hdT$ mm}ix*s trmding p}mtf*am mmy
iss*h*se [ix&:s tm cit&m th$rd pmr.g wehmi**s, wxdmk mrm wmtr*l]*s mnd ru$] t]F nmxx ur*ffi **m
mr* prmvidmd fu3' fttrJT $* {$m mnmmh*'rm fur $fuwir hmxwsr, smmlommdcm#* mnd t* kmir#mdm*mfe
f&m fr*r*ksrreffiim$ fke *ff:mme{ve rx*w mf,&{Ty,s mm}ixxs txmd{mg p}m$frxrmx.

.&I$ smmbmm r*mders$mmd mrld mwkmclwfmdg* &&amt m;ly mrm* *It mx*tsrm *m*ruemmti*nxsl*hmts,
vide*s, iinks, d*cr*s*emts wr# *vlfuwimfimm:xm*imm ofutained efline**ly er imdir**fly thrmnrgh rke
mse mf thm h#5T s*xl$me trad{xxg plaffirm {dn*}lxdtng hr*s srm* $fmnw* m s$y *i'nm *dlt*t**
mmq$l*r ffi*ir wehpm6es mr g:*ffi*fmu sstc.im$ sxl*dim I'$mks aw mtln*r e.$wwMmi* *errnmrnwic*fioms)
wm pnmety ftvr fmfmmmmtiv* PxffTls$ffiF *xse$ s$mtrX fup'm* srxwmms he smmskusd ms mmmsf$f*fldxx*
ffi$*$*$el aw f mvmgsxrm$ m$w{.mm wukmffimevm.

A$$ mmh*cs wmdm's*emd *:rd m*kssciw$edge $$rnt IvsTX xm*$ fts mffi*ms o*$n*t he keld [ieh]w
$m mn}' me*mxmr f:mr *ny **mmery*m$mr lepmsw* wr Smro;ages '{kmt 

m m*sxthm mny ixr*nrr mm a rssm.lt
mf f,$s*is scs*"ss m*d msag* *f the &$Tf wx*irt* tuKdiils p$e**raxm {ffhiw inm}udm mme,ms ffirq1
mw*gm per{hm:*ed hy m pmny mmtfug $:*}m}f *f'n xmmrh*,r}.
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IN TFIE HIGH COIJR.T OF SOUTH AFRICA

(WE$TERN CAPE DtVl$lON, CAPE TOWN)

ln the matter between

ADRIMI'I WILLEITI VAN ROOYEN N.O.

HERMAN BESTER N.O.

CHRISTOPHER JAMES ROCIS N.O.

JACOLIEN FRIEDA BARNARD N.O.

DEIDRE BASSON N.O.

CHAVONNES BADENHORST ST CLAIR COOPER N.O,

PHILLIP$ RUDOLPH BOTHA

\J''.u t, {iI,i,:,,,.' piil 1,,,-",1.,1

"PBR3"

Case Number: 374112022

First Plaintiff

$econd Plaintiff

Third Plaintiff

Fourth Plaintiff

Fifth Plaintiff

Sixth Plaintiff

Defendant

and

PI-AI NTIFFS' REPLICATION

The plaintiffs replicate as follows to the defendant's plea:

A

1. Ad introductorv part thqreof:

The plaintiffs deny that they lack the necessary locus standi to make any

claims against the defendant,



2

Z. Ad paraq,raph t .thereof:

The plaintiffs have no knowledge of the allegations therein contained,

cannot admit or deny same and consequently put the plaintiff to the proof

thereof.

3. Ad paraqraohs 2 and 3 thereof:

Save for admitting that Annexure "Pl" is attached to the defendant's plea,

the plaintiffs have no knowledge of the further allegations therein contained,

cannot admit or deny same and put the defendant to the proof thereof.

4. Ad paraqnphglhglgg!:

4.1. The plaintiffs admit that the document attached to the defendant's

plea and marked Annexure "P1", is a document titled "Terms and

Conditions of Agreement between Mirror Tnding lntemational (W)

Ud (MTf') and its members".

The plaintiffs have no knowledge of any agreement conuluded

between the defendant and MTI on the terms and conditiors as

stipulated in Annexure "P1", and consequently deny each and every

further allegation contained in this paragraph.

4.2

4.3. The plaintiffs repeat paragraph 4 of their particulars of claim and

plead that:
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4.3.1. The business model of MTI constituted an illegal and

unlawful scheme at all relevant times.

4.3.2. All agreements purportedly concluded between MTI and its

investors in respect of the trading / management I

investment of bitcoin for the purported benefit of investors,

including the defendant, were unlawfttl and votd ab initio.

4.4. The plaintiffs deny each and every turther allegation therein

contained as if specifically traversed.

5. Ad p+raqraph 5 ther€ef:

The plaintiffs repeat that all agreements purportedly concluded between

MTI and its investors in respect of the trading / management / investment of

bitcoin for the purported benefit of investors were unlawful and votd ab initio

and the pla'rntiffs deny each and every further allegation therein contained

as if specifically traversed.

6. Ad parqsraphs S te I thereof:

The plaintiffs repeat that all agreements purportedly concluded between

MTI and its investors in respect of the trading / management / investment of

bitcoin for the purported benefit of the investors were unlawful and void ab

initio and the plaintiffs deny each and every further allegation contained in

these paragraphs as if specifically traversed.
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7.1. The plaintiffs repeat that the purported agreement was unlawful and

void ab initio andof no force and/or effect.

7.2. The plaintiffs admit that the defendant deposited bitcoin with MTI as

pleaded in paragraphs 10 to 15 of the particulars of claim.

7.3" The plaintiffs deny each and every further allegation therein

contained as if specifically traversed.

B. Ad paraqraPh 1S thereof:

The plaintiffs repeat paragraphs 10 to 15 of the particulars of claim and

deny each and every allegation contained in this paragraph as if specifically

traversed.

o Ad naraqranhs 1{ to 13 thereof:

The plaintiffs deny each and every allegation therein contained as if

specifi cally traversed.

10. Ad pataqraBh 14 the{ggf;

Save for admitting that the defendant deposited bitcoin as pleaded in

paragraphs 10 to 15 of the particulars of claim, the plaintiffs denyeach and

every further allegation therein contained as if specifically traversed.

\
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11. 4d para-qrapti-l5 lhereqf:

11.1. The plaintiffs' claims are based upon the provisions of sections 26,

29 and 30 of the lnsolvency Act, 24 of 1936, and the plaintiffs repeat

paragraphs 16 to 18 of the particulars of claim.

1'1.2. The plaintiffs deny each and every further allegation therein

contained as if specifically traversed.

12 Arl naranrerrh 4 A finfrr.rdt r+**nnr na rfl ,| A{ 'l 6 fFraraerf'

The plaintiffs deny each and every allegation therein contained as if

specifically traversed.

13. Ad parasraPh 17.1 thereof:

The plaintiffs note the contents thereof.

14 Ad oaraoranh 17.2 thereof

The plaintiffs note the contents thereof

15, Ad paraqranh 18 thereof

The plaintiffs note the contents thereof and repeat their plea to paragraphs

1 to7 of the defendant's special plea.

16. Ad naragraPh l9ltlereqf:
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16.1. The plaintiffs admit that the purported agreement was illegal and

unenforceable and void ab initio.

16.2. The plaintiffs deny the further allegations therein contained

17. AC paraaraph 20 thereof:

Save for admitting that the defendant deposited bitcoin from time to time as

pleaded in paragraphs 10 to 15 of the particulars of claim and that MTI

transferred bitcoin to the defendant as pleaded in paragraphs 16 to 18 of

the particulars of claim, the plaintiffs deny each and every further allegation

therein contained as if specifically traversed.

18, Ad paraqrapl'ls 31 to :e3-l!!leleq"[:

The plaintiffs deny each and every allegation therein contained as if

specifically traversed.

19. Ad paraqraeh 24 th :

1g.1. The plaintiffs have /ocus standi to claim against the defendant in their

capacities as the duly appointed liquidators of MTI and the plaintiffs'

claims are based on the provisions of section 26, 29 and 30 of the

lnsolvency Act.

19.2. Save for the aforegoing the plaintiffs deny each and every further

allegation therein contained.
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20. Ad paragraph 2F thereof:

The plaintiffs deny each and every allegation therein contained as if

specifi cally traversed.

WHEREFORE the plaintiffs pray that the defendant's special plea be dismissed

with costs.

B. AD THE DEFF|!{DANT'S PI-EA:OVER:

21. Ad par:asraRhs a6 to 28i 30 a :

Save for the admissions therein contained the plaintiffs deny each and

every further allegation therein contained as if specifically traversed.

22. Adpat:q@:

The plaintiffs deny each and every allegation therein contained as if

speciflcally traversed.

23. Ad oaraorashs 35 and 36 thereof:

Save for admitting that crypto assets were at the time unregulated, the

plaintiffs deny each and every further allegation therein contained as if

specifically traversed.

24. Ad uaraqraph 37 to 7$ thereof:
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I

Save for the admissions therein contained the plaintiffs deny each and

every further allegation therein contained as if specifically traversed.

Ad paraqranh 76 thereof:

The plaintiffs deny that the defendant parted with his bitcoin in return for the

dispositions or any of the dispositions and deny each and every further

allegation therein contained as if specifically traversed.

26. Ad paraqraBhq 7? tq 8Q theieof:

Save for the admissions therein contained the plaintiffs deny each and

every further allegation therein contained as if specifically traversed.

27. Ad paraqraph 81 thereof:

The plaintiffs deny that the defendant parted with his bitcoin in return for the

dispositions or any of the dispositions and deny each and every further

allegation therein contained as if specifically traversed-

?3. ACJaraqraphs E? to 85 thereqf:

Save for the admissions therein contained the plaintiffs deny each and

every further allegation therein contained as if specifically traversed.

29. Ad naraqraph 86 thereof:
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The plaintiffs deny that the defendant parted with his bitcoin in return for the

dispositions or any of the dispositions and deny each and every further

allegation therein contained as if specifically traversed.

WHEREFORE the plaintiffs persist with their claims against the defendant.

PLAINTIFFS' PLEA TO DEFENDANT'S CONDITIONAL COUNTERCLAIM

The plaintiffs plead as follows to the defendant's conditional counterclaim:

A. SPEQIAL FI,..EA:

1. The defendant has failed to comply with the provisions of section 359 of the

Companies Act, 1973.

2. The defendant is accordingly not entitled to institute the conditional

counterclaim against the plaintiffs.

WHEREFORE the plaintiffs pnay that the defendant's c€nditional counterclaim be

dismissed witheosts.

B THE PLAINTIFFS' PLFA.OVEB:

The plaintiffs plead as follows to the defendant's conditional counterclaim:

3. Ad paraqrFghs S7 tq 91 :

The plaintiffs note the contents thereof.
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4. 4d paraqraph $2 thereot:

The plaintiffs repeat their replication to paragraphs 1 to 7 and 13 of the

defendant's special plea.

5. Ad parasraph 93 thereof:

The plaintiffs admit that the scheme operated by MTI was unlawful and that

the purported agreements concluded between MTI and investors, including

the defendant, were illegal and unenforceable and void ab initio.

6. Ad ParaqraPhs 34lq T-lhercsf:

The plaintiffs deny each and every allegation therein contained as if

specifi cally traversed.

WHEREFORE the plaintiffs pray that the defendant's conditional counterclaim be

dismissed with costs.

DATED AT pRETORIA ON THIS tne I hf" D,Ay OF AUGUST ZA2z,

s
Attorney with right of appearance
in the High Court in terms of section
25(3) of the Legal Practice Act, 2014

STRYDOM, RABIE & HEIJSTEK INC
Aftomeys for Plaintiffs
Delmondo Park
Sorrento Building, Block A
169 Garsfontein Road
Ashlea Gardens, PRETORIA
Ref: S Strydom/MTlz/0038
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TO

E-mail: susan@srhfinc,co.za /
karlien@srhfinc.co.za

C/O WERKSMANS ATTORNEYS
Level 1, No 5 Silo Square
V & A Waterfront, CAPE TO\AN
Tel: 021-405 5181
E-mail : bol ivier@werksrnans. com
Ref: STRY48432.1 lB Olivier

TFIE REGISTRAR
HIGH COURT
CAPE TOWN

GIJMSSEN INC
Attorneys for defendant
Ground Floor,
74 $tAndrew Street
Birdhaven, GAUTENG
Tel: 010-025 3335
E-mail: nicoc@claassinc.co.za
Ref: Mr N Glaassen/M00037
C'O VAN DER SPUY ATTORNEYS
First Floor
56 Shortmarket Street r
CAPETO\IN VANDERS
E-mail CAPE Ttr
Ref: MrY Cariem ATiORNEYS CO EE

ONTVANG BY / AT

Tel: 02,1-491 S007 lsre vLoER, KORTMARK$TRMT s6, KMPSTAD
lst FLOOR. 56 SHORTMARKET STREET, CAPE TO!1N

7022-08- 2 L
ll .r53

AND TO:
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IN THE HIGH COI"JRT OF SOUTH AFRICA

(WESTERN CAPE DlVlSlON, CAPE TOWN)

CASE NO.:374112022

ln the matter between

VAN ROOYEN. ADRIAAN WILLEM N.O,

BESTER. HERMAN N.O.

ROOS. CHRISTOPHER JAMES N,O.

BARNARD, JACOLIEN FRIEDA N,O.

BASSON. DEIDRE N.O.

BADENHORST ST CLAIR COOPER, Ch]AVONNES N O.

First

Second

Third

Fourth

Fifth

Sixth

Plaintiff

Plaintitf

Plaintiff

Plaintiff

Plaintiff

Plaintiff

and

BOTHA. PHILLIPS RUDOLPH Defendant

DEFENDANT'S REPLICATION TO THE PLAINTIFFS' SPECIAL PLEA TO THE
DEFENDANT'S CONDITIONAL COU NTERCLAIM

The defendant replicates as follows to the plaintiffs' special plea to the defendant's

conditional counterclaim :

Ad paraoraohg 1 and 2

The defendant admits that no notice in terms of section 359(2)(a) was given to

the plaintiffs, but pleads that it finds no application to the defendant's conditional

counterclaim as:
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1,1, the conditional counterclaim will only arise if and when all of the claim

conditions are fulfilled: and

1,2, the conditional counterclaim accordingly does not relate to a claim

against MTI that arose prior to the commencement of the winding-up of

MTI.

WHEREFORE THE DEFENDANT PERSISTS WITH HIS CONDITIONAL

COUNTERCLAIM.

ks

DATED AT CAPE TOWN ON THIS THE JO DAY OF AUGUST 2022.

Y

ng in terms of

Section 25(2) of the Legal Practice Act, 2014)

CLAASSEN INC

D $ Atto

round Floor, 74 St Andrew Street

Birdhaven

Gauteng

Tel: (010) 025 3335

E m a i l : n i qo c@c]g-A!.$t_a-cq.ee

ly admitte
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s"! a ran I@claassi r'l g, co,za

Ref: Mr. N Claassen/M00073

TO:

c/o

THE REGISTRAR OF THE HIGH COURT

CAPE TOWN

STRYDOM, RABIE, HEIJSTEK & FAUL INC

Plaintiffs' Attorneys

Delmondo Office Park

169 Garsfontein Road

Ashlea Gardens, Pretoria

Gauteng

Tel: (012) 786 0954

Emai l: susa n@srhfilg.aQ.xi

Ref: MTl2i0038lS Strydom

WERKSMANS ATTORNEYS

Level 1, No 5 Silo Square

V&A Waterfront

Cape Town

Tel: (021) 40s 5181

E-mail: bolivier@werksmans.conr

Ref: STRY 48432.1 lB Olivier

VANDERSPUY CAPE TOWN

1st Floor

56 Shortmarket Street

Cape Town

Tel: (02'1)491 8007

Em a il : yaseencffi)vdslaw. cQ=za

Ref: Mr. Y Cariem

Lr

AND TO:

c/o
j,t

$::,

ii)-t. il"f $Hp ?l][?

i,... 1-r-..- ..I ..,,.rir':li,1i't i,:illil
iiii i' r
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MTI investors staring at a
dwindling pot after latest court
order
eaurt rules that payavts ffiustbe r.eleullted in ronds ot dcy of
investment, rather than day ef liquidafion.

Johann Steynberg,the toundet of MTl,fled South Africa in Decembet 2O2O

following the collapse of the apparent Bitcoin sam. Image:YouTube

Liquidated bitcoin scheme Mirror Trading lnternational (MTl) was the
subject of another court hearing this week in the Cape High Court, and

the ruling may not please everyone involved.

One potential bombshell from the ruling is that payouts must be

calculated in rands at day of investment, rather than at day of
liquidation. This is a provisional order that is certain to be challenged,
particularly by the big winners of the scheme, before it is made a frnal

order. Anyone with an interest in the case has until 3 1 October to lodge
their arguments.

Until now, creditors were asked to submit claims based on the value of
their deposited bitcoin at the date of liquidation. That was potentially a

sweet deal for those who joined the scheme in early 2020 when bitcoin
was trading between $5 000 and $8 000, considering that bitcoin was

trading at about $35 000 when the company was finally liquidated in

mid-2927.

The Cape High Court has disrupted those plans, dividing creditors into
three grou ps. This court outlined two scenarios: one, where any

agreements between investors and the company are void because the

entire scheme was illegal from the outset (this is currently the subject

of another case brought by the liqu idators, seeking to declare MTI an

illegal Ponzi scheme); two, where the scheme was not illegal from the
outset. ln the first scenario, three classes of investors are identified:

1. The first class are those who invested in the scheme but received

no return. These investors will be able to submit a claim equal to
the rand value of their investment on the day it was i nvested (not

the date of liquidation, thereby losing any potential capital gain).

2. The second class are those who invested in the scheme and

received returns, but did not profit from the scheme. These

investors will be allowed to submit a claim equal to their
'impoverishment" orthecompany's'enrichment' - whichever is

the smaller amount.

3. The third group are those who withdrew more than they
invested. The court ruled thatthe liquidatorswill have a claim

against these investors, based on a rand value of their receipts

from MTl, less what they invested.

BUSINESS
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ln the event the courts decide MTI was not an il legal scheme from the
outset, a different scenario will play out. Those who withdrew less than
they invested will become creditors of the company, and can mak€ a

claim equal to the rand value oftheir investment on the day of
liquidation. lt is then up to the liquidators to pursue these creditors for
any withdrawals received.

lnvestors who withdrew more than they invested will be pursued by

the liquidators for the full amount received from the company,

including any profits and initial investments.

ALSO READ: MTI BitcErnseam

kincpln-e$rrtso$a&sskssmcd
R30m in two-nonths READ MORE

-Lstey3-!!akbsne-Pulumc
d e n les run ning-b-ilfpln

lnvestment scam

Once funds have been recovered from investors, creditors will again be

allowed to make a claim against the estate of MTl.

Those who defrauded MTI will not have any claim against the company,

and the liquidators will be entitled to pursue them for any'dispositions'

received from the company.

The applicants in the case were the sixjoint liquidators - H Bestet AW
van Rooyen, CJ Roos, JF Barnard, D Basson, and CBS Cooper. The

respondent was the Master of the Cape High Court.

The background
MTI was placed in provision liquidation on 29 December 2020 after
investors tried without success to withdraw funds from a scheme that
was rated by Coinanalysis as the world's biggest crypto scam of 2020.

Many - including the liquidators - have said it was a Ponzi scheme,

relying on new inflows from unsuspecting clients to pay out older
claims. lt was also a multi-level marketing scheme that paid out referral
bonuses of 10% on any new clients introduced. lt didn't take long for
thousands of MTI members to learn to game the system, opening up

accounts in the name of their dogs, children and domestic workers so

they could claim an additional 10% on their'downline: lt was this aspect

of the scheme that ultimately caused its u ndoing, according to filings by

the liquidators now before court.

ALSO READ:This is what the MTI liquld-atS-rgjqlelqu4d,$olAI

ffi,Q, W
t..,r.: ..i,i.t- -j ....::. . .. ,.ii;. :..1

any track record of successful trading - only losses.

A total of 1 218 bitcoin was recovered from Belize-based broker

FxChoice and sold for close to R1.1 billion.

rttll
ln a supporting affidavit in the most recent Cape High Court case, the
liquidators say that 39 139 bitcoin were deposited with MTl, of which
32 285 were withdrawn, leaving 6 853 BTC unaccounted for {worth
R2.3 billion at current prices). These unaccounted for bitcoin represent

a liabil ity to the company, underscoring the claim by the liquidators

that liabilities exceed assets - something that has been disputed by

some of the bigger MTI winners, particularly Clynton Marks.

The former CEO of MTl, Johann Steynberg, fled SA for Brazil in

December 2020 and was arrested in December 2021. He is currently
awaiting extradition either to SA or the United States.
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Complicating matters is the civil case fr led in June this year by the US

Commodity Futures Trading Commission (CFTC) against MTI and

Steynberg, charging them with fraud and registration violations.

It remains to be seen who gets their hands on Steynberg, as he is

believed to be the most likely source of information on the missing

bitcoin.

This orticle orBinally appeared on Moneyweb ond was republished with
permission. Read the original article here.
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